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I. Introduction 
 
 A. Background 
 
 Over the past thirty years, California has emerged as a 
national leader in establishing regulatory programs to address 
environmental challenges.  The purpose of this “White Paper” is 
to describe a strategy and outline a process through which 
California can take a leadership role in implementing a “next 
generation” regulatory approach that will serve as a model for 
other states. 
 
 California’s environmental regulatory structure evolved 
within the context of a series of state and federal programs and 
organizations created by statute over time to address specific 
media (water, air, solid waste, etc.) or categories of 
contaminants (toxic substances, hazardous substances, solid 
waste, pesticides, etc.).  California follows the traditional 
structure of regulation that focuses on pollution at the point of 
discharge (smokestacks, waste water discharge pipes, etc.) and 
sets strict limits on the amount of pollution tolerated from these 
so-called “point sources.” 
 
 There is general agreement that this so-called “command 
and control” regulatory approach has resulted in significant 
measurable improvements in environmental quality by requiring 
businesses to modernize their manufacturing plants and 
processes, become more efficient in their use and disposal of 
hazardous chemicals and energy consumption, and adopt 
strategies that prevent pollution in the first place.  Most would 
also agree that these improvements in environmental quality 
should be maintained by continued enforcement of existing 
environmental regulations.   
 
 However, there is a growing consensus that California 
and other states are entering a new era of environmental 
protection in which traditional approaches have reached a point 
of diminishing returns.1

                                            
1  This general observation about the limits of the traditional regulatory 

approach is more appropriate for “stationary sources” such as 
permitted manufacturing facilities and less appropriate for “mobile 
sources” such as cars, trucks, buses and construction equipment.  
Indeed, with the rapid growth in sales of “sport utility vehicles” 

  Businesses, non-profit organizations 
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and state regulators increasingly agree that additional progress 
towards environmental protection will be much more difficult to 
achieve exclusively through controls on “point sources” of 
pollution.  In a sense, the traditional method of dealing with 
pollutants solely on a medium-specific end-of-the-pipe basis has 
become a victim of its own success.  Few “point sources” 
remain unregulated, and there are limits on the environmental 
gains to be had by placing additional controls on currently 
regulated facilities. 
 
 In addition, the environmental problems facing California 
have grown increasingly complex.  Non-point discharges from 
agricultural operations and urban development, global warming, 
ozone depletion, loss of critical habitat, extinction of plant and 
animal species and continued pressures from urban sprawl are 
“cross-media” and “cross-border” problems that require more 
than traditional programmatic or engineering based solutions.  
These challenges will become even more daunting as 
California’s population of 35 million is projected to grow to 59 
million (a 70% increase) by 2040 (and as California’s “urban 
footprint” expands with this population).2

 
 

 Cal/EPA includes the Office of the Secretary as well as 
three Boards, two Departments and one Office (hereinafter the 
“BDOs”)3

 

 and has already recognized these continued 
environmental challenges and the limits of the current regulatory 
approach.  Cal/EPA’s July 2000 Strategic Vision stated that 
“new strategies must be devised to augment the traditional 
“command and control” regulatory problems that have been 
effective in the past.”   

 Since July 2000, the six BDOs have developed their own 
Strategic Plans that are consistent with the Strategic Vision.  In 
                                                                                                       

classified as “trucks” (and therefore exempt from the “Corporate 
Average Fuel Economy” standards of the Energy Policy and 
Conservation Act of 1975), many would argue that the so-called 
“command and control” approach towards “mobile sources” of air 
pollution has been relaxed significantly in the past decade. 

 
2  State of California, Department of Finance, County Population 

Projections with Race/Ethnic Detail, 2000. 
 
3  Appendix A provides a summary of the organizational structure and 

budgets of Cal/EPA (and the six BDOs). 
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addition, in April 2002, Cal/EPA and the BDOs joined with the 
California Resources Agency to produce the Environmental 
Protection Indicators for California (“EPIC”).4

 

  Although the 
EPIC project is ongoing (for example, many of the EPIC 
Indicators have not yet achieved “Type 1” status - i.e. those 
indicators for which data are available for tracking trends over 
time) and while all of the EPIC Indicators have not yet been 
linked directly to the Cal/EPA Strategic Vision, over time, 
Cal/EPA will use EPIC (and other “indicators” that will continue 
to be developed) as yardsticks to measure whether progress is 
being made on implementing the six BDO Strategic Plans and 
the Cal/EPA Strategic Vision. 

 
B. The Challenge of “Next Generation” 

Approaches 
 
 Although there is a growing consensus that regulators, 
businesses, consumers, farmers, developers and community 
groups must find ways to supplement the current regulatory 
model in order to achieve greater environmental protections, 
there is no consensus on how best to enter into a “next 
generation” system of environmental regulation.  In fact, a 
review of the academic literature reveals a series of 
disagreements over even the appropriate terminology for the 
methods or goals of a “next generation” approach. 
 
 For example, business groups, non-profits and regulators 
have not yet agreed on the role of “environmental management 
systems” (“EMS”) in any shift towards a “next generation” 
approach.  Although there is some international agreement on 
standards and procedures for designing, implementing and 
auditing EMS plans under the ISO 14000 series standards, few 
regulators feel comfortable shifting to a system of “self-
regulation” or “third party certification” based solely on an ISO 
14000 compliant EMS (or similar recognized standards).   
 
 A July 2002, Environmental Law Institute report on 
“sustainable development” provides an insightful and 

                                            
4  Appendix B provides a list of web link to copies of the Cal/EPA 

Strategic Vision, the six BDO Strategic Plans and the EPIC 
Indicators Report. 
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comprehensive, 1,000+ page analysis of the global status of 
“sustainability” - but the very length of the treatise highlights the 
variety of definitions and preconceptions that individuals bring to 
the term “sustainable development.5

  

”  Although “sustainable 
development,” ISO 14000 and EMS approaches are referred to 
as “next generation” approaches, state and federal regulators 
have not yet sorted through the roles and relative importance of 
any of these management tools. 

 Perhaps the biggest challenge is the one not addressed 
in any of the academic reviews - can regulators realistically be 
expected to move towards a “next generation” approach when 
faced with budget cuts, scarce resources and a full plate of 
mandated environmental responsibilities?  
 
 The initial response to those who might be overwhelmed 
with current workloads and underwhelmed with the academic 
literature and/or track record of “next generation” pilot programs 
is that “it won’t be easy, and there is no silver bullet approach 
that is going to make it easy.”  But given the growing scientific 
evidence of global warming and habitat destruction as well as 
the increased pressures created by population growth and 
economic development - few would argue that California has 
any option but to move beyond the limits of the current 
regulatory structure. 
 
 While any successful “next generation” approach (or 
series of approaches) has to be ambitious enough to propose 
fundamental changes to the current model, it must also 
recognize that the current regulatory structure is not likely to be 
discarded in the near future.  Therefore, any successful 
approach for the near term should combine immediate 
modifications and improvements to the existing model while, at 
the same time, developing a more attractive and successful 
alternative to the current approach in the long term.6

                                            
5  John Dernbach, Esquire, Editor, STUMBLING TOWARDS 
SUSTAINABILITY (ELI 2002). 

 

 
6  Please note that this White Paper proposes that the “next 

generation” reforms should supplement, rather than replace the 
current regulatory structure.  In general, the emphasis of the “next 
generation” reforms should focus on process flexibility, not the 
relaxation of the legally mandated performance required.  To the 
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 Sections II and III of this White Paper will describe state 
and federal initiatives that have attempted to implement “next 
generation” regulatory reforms and Section IV will discuss 
“lessons learned” from those state and federal initiatives.  
Section V will propose a near term strategy and a process for 
California to begin moving beyond the traditional regulatory 
approach.  Section VI will describe some of the inter agency 
and inter BDO mechanisms that must be put in place to begin 
implementing the strategy over the near term (1 - 3 years) and 
long term (3 -10 years).   
 
 In the first three years, the California Innovations for 
Environmental Excellence will make the permitting and 
enforcement functions of the current system more efficient and 
effective.  At the same time, these near term “next generation” 
reforms will begin the process of “moving beyond compliance” 
through significant reductions in emissions and discharges of 
substances that are currently regulated while providing 
participants with incentives to achieve additional reductions in 
emissions and discharges that are not currently regulated.      
 
 In the longer term, the Innovations strategy and process 
will guide more fundamental reforms by providing new tools and 
methods for evaluating the “state of the California environment,” 
and measuring the effectiveness of the programs and agencies 
designed to protect the environment.   
 
 

C. An Overview of “California Innovations for 
Environmental Excellence” 

 
 This “White Paper” will describe a three-pronged 
approach - “California Innovations for Environmental 
Excellence” through which Cal/EPA might best modify and 
improve its traditional regulatory model.  The “Innovations” 
umbrella covers a broad mix of policy, program and process 
areas that fall into three separate (but related) general 
categories: permits, process and compliance.   

                                                                                                       
contrary, the proposed “next generation” reforms are designed to 
achieve performance results that are superior to those currently 
mandated by law.  
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However, the common goals of all three “Innovations” 
are:  

1) achieving significant improvements in 
environmental performance; and  

 
2) establishing clearly defined indicators to 

measure those significant improvements in 
environmental performance. 

 
 

•  Permit Innovations  
 
 Any “next generation” approach must address the way in 
which environmental permits are written and evaluated.  As the 
1995 National Environmental Policy Institute’s “Reinventing the 
Vehicle for Environmental Management” observed: “[t]he most 
tangible manifestation of regulation is the facility permit.  
Nothing happens without a permit.”7

 
 

 As will be described in greater detail in Section V below, 
the Permit Innovations Initiative will apply to all BDOs and will 
focus on moving industry leaders and targeted industry sectors 
“beyond compliance.”  The Permit Innovations Initiative will 
create two “tiers” or “tracks” for permit holders and applicants.  
Participation in both “tiers” will be voluntary.  A significant public 
education campaign will be required to inform potential 
participants and the public about the benefits of the program. 
 
 The first “tier” or “track” will serve as a “qualifying” level 
for participants that have:  1) a history of demonstrated 
compliance with applicable environmental laws and regulations; 
2) implemented an “EMS” or “ISO 14000” compliant EMS at 
their permitted facility; and 3) have agreed to submit an 
approved baseline of environmental data for the last two years 
of the facility’s operation.  These first two criteria for the first 
“tier” will be designed to be consistent with the United States 
Environmental Protection Agency’s (“US EPA”) National 
Environmental Achievement Track Program (“Performance 

                                            
7  National Environmental Policy Institute, REINVENTING THE 
VEHICLE FOR ENVIRONMNETAL MANAGEMENT, FIRST PHASE 
REPORT (1995). 
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Track”).8

 

  The third requirement for the first “tier” will be 
particularly important for measuring future environmental 
improvements in California. 

 The benefits of participating in this first tier will be the 
same as those currently offered as “immediate benefits” under 
US EPA’s Performance Track.  In addition, facilities participating 
(and in some instances, facilities that have applied for 
admission)  
in the Performance Track will be allowed to submit applications 
for a second “tier” - the “Cal/EPA Innovations Track.” 
 
 As described in greater detail in Section V, the 
“Innovations Track” will provide participating facilities additional 
flexibility and discretion in their ability to implement 
manufacturing and process changes.  In exchange, these 
Innovations Track manufacturing and process changes will have 
to yield significant environmental benefits that are measurable 
against the “baseline data” for the facility.     
 
 Cal/EPA will provide two types of incentives for 
participants in this “second tier,” the Innovations Track.  First, 
Cal/EPA will work with US EPA to develop a list of “pre-
approved” modifications of specific permit requirements for 
“second tier” participants.  The first list of “pre-approved” 
modifications will not be designed to “break new ground” but will 
consist largely of the types of modifications that US EPA has 
already approved for other state-based “next generation” 
programs or already approved at two or more US EPA Project 
XL facilities.  Over time, an inter-Agency Advisory Committee 
will work with stakeholders to identify other potential 
modifications for “pre-approval.”  One important focus of this 

                                            
8  As will be described in greater detail in Section V, these “qualifying 

criteria” will be consistent with the US EPA’s criteria for the 
Performance Track program, but Cal/EPA will also require that 
participating “Performance Track” facilities submit emission and 
discharge data in a format and on a schedule specified by Cal/EPA 
upon their admission to this first “tier.”  The content and focus of this 
“baseline data” submission will be described in greater detail in 
Section V but will be developed jointly by Cal/EPA, US EPA and a 
stakeholder Advisory Committee.  These “baseline data” 
submissions by participating facilities will be consistent with and 
build upon the EPIC Indicators and the IDEA project. 
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effort will be to identify industry specific modifications and 
modifications targeted toward small businesses. 
 
 We believe this first type of “pre-approved modifications” 
will be most attractive to potential participants and Cal/EPA 
program managers.  The “off the shelf” nature of the permit 
modifications will dramatically lower the transaction costs on 
both sides.  In addition, because Innovations Track participants 
will have already submitted “baseline data” for the applicant 
facility, Cal/EPA (and the public through web based access to 
the data) will find it relatively easy to track the significant 
environmental benefits resulting from the permit modifications. 
 
 The second type of incentive available in this “second 
tier” will be the ability to negotiate permit modifications on a site 
by site basis.  Cal/EPA will review and negotiate site specific 
permit modifications from Innovations Track facilities with three 
main prerequisites.  First, any proposed Innovations Track 
manufacturing and process changes will have to yield significant 
environmental benefits that are measurable against the already 
agree upon “baseline data” for the facility.  Second, the 
proposing facility will pay for the costs associated with the 
review of the proposal.  Third, the proposing facility must 
provide local communities and the general public with the 
opportunity to comment on the proposal.  While each BDO will 
help define what constitutes a “significant environmental benefit” 
in their relevant media, cross-media benefits and environmental 
benefits related to “non-point source” discharges will also be 
eligible for consideration.   
 
 This second Innovations Track will have an alternative 
application process available as a pilot program.  The 
Innovations Track will also allow an applicant facility to pursue 
its permit application by conducting a full California 
Environmental Quality Act (“CEQA”) review of the proposed 
manufacturing and/or process change.  CEQA review will 
guarantee public input and a full discussion and examination of 
the environmental impact of the proposed facility (or 
modification to the facility).  Cal/EPA will test this alternative 
method to obtain or modify a permit in a pilot program during 
the first three years of the Permit Innovations Initiative.  CEQA 
may be a more appealing permit application route for 
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Innovations Track facilities that are more familiar with its well 
defined procedures and processes.  
 
 Section V describes the requirements and responsibilities 
of Permit Innovations in greater detail.  The Innovations Track 
will build upon some of the lessons learned from pilot programs 
in other states and will be consistent with the US EPA’s 
Performance Track’s program.  However, a stakeholder 
Advisory Panel working with Cal/EPA and the BDOs will be 
responsible for developing many of the details regarding the 
requirements and responsibilities of the Innovations Track.  It is 
important to note that a unique and critical element of Permit 
Innovations will be the mutually agreed upon baseline of 
environmental data for measuring environmental progress at a 
facility. 
 

•  Process Innovations 
 
  Near-Term Process Innovations 
 
 The Process Innovations are a separate but related 
initiative with shared goals (i.e. significant improvements in 
environmental performance; combined with clearly defined, 
easily measurable indicators of those significant environmental 
improvements).  In the near term (1 - 3 years), Process 
Innovations will focus on internal administrative and budget 
initiatives within Cal/EPA and the BDOs and will serve more as 
a management tool than the other two Innovations.  The BDO 
Strategic Plans, the Cal/EPA Strategic Vision and the EPIC 
Indicators will guide the Process Innovations initiative.9

 

  In the 
short term, the highest priority activity of Process Innovations 
will be to fully integrate the BDO Strategic Plans, the Cal/EPA 
Strategic Vision and the EPIC Indicators so that project and 
program proposals can be directly connected to environmental 
results.  This will help Cal/EPA, the BDOs, the legislature and 
stakeholders prioritize scarce funding and resources on those 
activities that have the greatest potential to benefit the 
environment.   

                                            
9  This White Paper assumes that the Strategic Vision, the Strategic 
Plans and EPIC Indicators are  “living” or “working” documents that will be 
further developed and refined at least every two years. 
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 Over time, proposals for new projects or programs will be 
required to describe in detail how the project or program will 
achieve the goals and objectives specified in the strategic plans 
and whether the EPIC Indicators will measure any resulting 
environmental benefits.  Existing programs will have a much 
better chance of continued funding if they can demonstrate 
environmental benefits as measured by the EPIC Indicators.10

 

  
Process Innovations will also help focus budget and staff 
resources on those programs within Cal/EPA that have the 
greatest potential to be duplicated or adopted by other BDOs.  
Process Innovations will help draw the attention of legislators, 
the governor’s office and the public to those more efficient and 
effective programs that can move California towards new and 
improved ways to meet environmental challenges.   

 In the long term (3 - 10 years), the Process Innovations 
initiative holds out the potential for truly transforming the way in 
which Cal/EPA, the BDOs, the California Resources Agency, 
regional and local governments do business.  By building upon 
the EPIC Project and the Integrated Data Environment 
Assessment (“IDEA”) initiative, Process Innovations will provide 
a focal point for evaluating “the state of the environment” in 
California.  Process Innovations will not only identify key 
environmental indicators of health and progress, but will make 
additional and accessible information available to the public on 
a facility, local and regional level.  Through a stakeholder and 
an Inter-Agency Advisory Committee, the Process Innovations 
initiative will play a pivotal role in identifying new local, regional 
and state methods and partnerships designed to protect those 
areas of the environment that are not currently regulated. 
 
 Because the Process Innovations initiative addresses 
internal and administrative reforms, a public education 
campaign will not be required.  However, in the near term, key 

                                            
10  The Process Innovations will not blindly or inflexibly apply these 

principles as there are many programs that may not have a direct 
nexus with the EPIC Indicators.  It would be very difficult, for 
example, to link word processing or computer training programs to a 
direct environmental benefit.  A common sense approach to 
implementing the Process Innovations Initiative would not 
necessarily lead to a ban on all word processing or computer training 
programs simply because the EPIC Indicators cannot measure their 
benefits of those programs. 
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legislative, industry and non-profit stakeholders should be 
aware of how Cal/EPA and the BDOs will use the Strategic 
Vision, Strategic Plans and EPIC Indicators to inform and guide 
the annual budget process.  In the longer term, these and other 
stakeholders will participate in a Process Innovations Advisory 
Committee.  
 

•  Compliance Innovations 
 
 The Compliance Innovations initiative will borrow from 
successful Pollution Prevention programs in California and other 
states and focus on helping businesses “move beyond 
compliance” and achieve greater environmental benefits.  Like 
the Permit Innovations Initiative, the Compliance Innovations 
Initiative is intended to supplement rather than replace the 
current enforcement and compliance regulatory framework.  
The Compliance Innovations Initiative will be designed to be 
consistent with and build upon the progress achieved at 
Cal/EPA’s Office of Deputy Secretary for Law Enforcement and 
Counsel through implementation of Assembly Bill 1102 (1999).   
 
 First, Compliance Innovations will add a new dimension 
to enforcement techniques at Cal/EPA and the BDOs.  The 
Compliance Initiative will provide training and outreach on an 
industry-specific basis on best practices in environmental and 
energy management systems.  This first aspect of Compliance 
Innovations will help to institutionalize pollution prevention 
outreach programs in all of the BDOs, and will be modeled in 
part on successful pollution prevention programs in the 
Department of Toxic Substances Control and draw from some 
of the lessons learned from the Massachusetts Environmental 
Results Program. 
 
 Although the initial contact with an industry sector will 
focus on the potential cost savings available through better 
environmental and energy management practices, a successful 
partnership will eventually result in the development of a full 
“checklist” of industry specific, best energy and waste 
management practices to help participants move “beyond 
compliance.”  These industry specific “checklists” and training 
materials will be developed with input from all of the BDOs 
within Cal/EPA.   
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 Second, the Compliance Innovations initiative will work to 
simplify and standardize the reporting requirements of various 
state and federal environmental programs.  The focus of this 
effort is to make sure that data are shared in the most efficient 
and meaningful ways.  Facility inspections and required data 
submissions will become more efficient and productive for both 
the facility and the regulating agency.  A special emphasis will 
be placed on technologies to assist in the analyses of reported 
data, and dialogue between inspectors and the regulated 
community on the format of data submissions.11

 

  This second 
focus of the Compliance Innovations program will build on the 
current data collection and management efforts already in 
progress at Cal/EPA and US EPA.  Please note that this portion 
of Compliance Innovations is separate from and independent of 
the establishment of “baseline data” for participants in Permit 
Innovations.  Although lessons learned from both efforts should 
be shared, the target audience of this Compliance Innovations 
effort will be much broader.  

 Third, the Compliance Innovations program will develop 
an incentive program to prioritize the frequency of inspection 
visits based upon compliance histories and participation in 
pollution prevention initiatives.12

                                            
11  Compliance Innovations will focus less on adding new reporting 

requirements and more on facilitating analysis of already submitted 
data.  One example of an ongoing effort at the State Water Board is 
illustrative.  Currently under National Pollution Elimination Discharge 
System (NPDES), permitted facilities submit records and analyses or 
their discharges into the “waters of the United States” in hard copy 
format.  An enormous amount of staff time is devoted to reviewing 
these hard copy records.  Submission of the same data electronically 
in a format specified by the Water Board would greatly enhance the 
ability of staff to analyze when, where (and perhaps why) discharges 
are exceeding the permitted levels. 

  This part of the Compliance 
Innovations initiative will allow “industry leaders” who are in 
compliance with all relevant statutes to be placed on a lower 
priority for inspections.  For example, previously scheduled 

 
12  Cal/EPA’s Compliance Innovations will “target its enforcement 

resources effectively on the worst offenders.”  M. Sparrow, THE 
REGULATORY CRAFT: CONTROLLING RISKS, SOLVING 
PROBLEMS, AND MANAGING COMPLIANCE (Brookings 2000), 
pp. 12-14.  This prioritization of enforcement resources should be 
distinguished from any site-specific changes to a facility’s inspection 
schedule related to participation in Permit Innovations.    
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inspections may be waived in exchange for making additional 
information available remotely to inspectors and/or the general 
public. 
 
 Finally, a December 10, 1999 analysis - “Organizational 
and Fiscal Review of Cal/EPA” identified inconsistencies in the 
application of enforcement regulations statewide.  Since then, 
as noted in the “Cal/EPA Enforcement Progress Report for 
1999-2001” a number of reforms and changes have been made 
throughout Cal/EPA and the BDOs with guidance from 
Cal/EPA’s Office of Deputy Secretary for Law Enforcement and 
Counsel.  This Compliance Initiative will build upon these efforts 
since 1999 to coordinate enforcement and compliance efforts 
within Cal/EPA, the BDOs and local government agencies.  As 
this initiative will focus on facilities rather than individual media 
or activities, all of the BDOs will play an active role. 
 
 

D. Framing the Environmental Debate for the 
Long Term 

 
 The California Innovations for Environmental Excellence 
Initiative (“Innovations Initiative”) should not be a one-year, or 
one term program.  Instead, the Innovations Initiative is the 
beginning of a process by which the success of new methods of 
environmental regulation will expand environmental gains 
beyond the limitations of the current regulatory system.  To 
provide continuity, Cal/EPA should convene a cross-media 
management committee drawn from all of the BDOs to move 
the “Innovations” initiative forward. 
 
 As will be described in Sections V and VI below, Cal/EPA 
and the BDOs will serve as the “core membership” of an 
“Innovations Executive Committee.”  The Executive Committee 
will supervise the activities of all three Innovations Initiatives, 
each of which will be staffed by a subcommittee consisting of 
senior managers from the Secretary’s office and the 6 BDOs.  In 
addition, Advisory Committees representing the relevant 
committees from the California legislature, senior managers 
from Region IX of the United States Environmental Protection 
Agency, academic researchers, the private sector and non-profit 
groups will work closely with the Permit Innovations and 
Compliance Innovations Subcommittees.  Mechanisms for 
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implementing the Innovations Initiative in the short and long 
term are described in greater detail in Sections V and VI. 
  

By achieving some initial administrative and 
programmatic successes and creating the Advisory Committees 
to champion future initiatives in the legislature, the Innovations 
Initiative can begin to lay the groundwork for long term, 
fundamental reforms.  Although the “flagship” program of the 
California Innovations Initiative will most likely be the “Permit 
Innovations” in 2002 and 2003; in the long term, the Process 
Innovations initiative can and should play a more prominent role 
in the shift towards a “next generation” regulatory structure.  
 
 The short-term goal of the Permit and Compliance 
Innovations will be to improve upon the current regulatory 
system’s processes.  As important as that goal may be, its 
impact will be limited to the scope of currently regulated 
activities.  As discussed above, global warming, ozone 
depletion, loss of habitat and pressures from urban sprawl are 
problems that have heretofore eluded the traditional regulatory 
approach.  In the long term, most of the “systemic” changes to 
the current regulatory structure will grow out of reforms 
proposed through Process Innovations.  This will require making 
the “state of the environment” more visible to the general public 
with better data collection and dissemination technologies.  
Process Innovations will also establish specific long term 
environmental and resource goals, targets and timetables. 
 

Finally, the Innovations Initiative could also play a central 
role in helping to transform the way in which all California state 
agencies do business (i.e. moving from the “do what I say” to 
the “do what I do” approach).  An inter-agency initiative to 
facilitate the deployment of energy efficient technologies in state 
office buildings is already under way.  However, a successful 
Innovations Executive Committee model could eventually be 
adopted to help all California state agencies implement “next 
generation” approaches that encourage better land use 
practices, transportation planning, controls on non-point sources 
of pollution and other “sustainable development” strategies.13

                                            
13  On July 23, 2002 the Governor Swift of Massachusetts signed 

Executive Order 438, creating a State Sustainability Council charged 
with coordinating the development of “State Sustainability Goals.”  
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II. Overview of Federal Initiatives  
 

A. Status of Federal “Next Generation” 
Legislative Reforms  

 
 Any state initiative must begin with a recognition that 
much of the legal authority for the so-called “command and 
control” regulatory system is based on federal law.  The federal 
Clean Air Act, Clean Water Act, Resource Conservation and 
Recovery Act, Toxic Substances Control Act, Comprehensive 
Environmental Response Compensation and Liability Act 
(Superfund) and other federal environmental statutes all grant 
the federal government the authority to directly administer 
programs or “delegate” that authority in whole, or in part, to 
qualifying states.   
 
 The federal government is normally the “lead agency” on 
these federal environmental programs until or unless that 
authority is “delegated” to a state regulatory agency.  Although 
states are able to enact legislation that creates more stringent 
requirements on environmental discharges or cleanups, states 
must demonstrate, at a minimum that they comply with federal 
laws.  States cannot simply “waive” the requirements of federal 
environmental laws and regulations on their own.   
 
 Some regulators argue that developing a “next 
generation” approach will be very difficult without new federal 
legislation that grants the United States Environmental 
Protection Agency (“US EPA”) authority to take a “more flexible” 
approach to environmental permitting.  For example, at a June 
13, 2002 Environmental Law Institute seminar on “Prospects for 
2nd Generation Legislation,” Charles Howland, Senior Assistant 
Regional Counsel at US EPA Region III, noted that there are 
laws and regulations in place which are specifically designed to 
limit the amount of “flexibility” or “judgment” that can be inserted 
into the permitting process.  As Howland pointed out, even 
under the US EPA’s Project XL Program (summarized in 
                                                                                                       

While we are not recommending the adoption of all the components 
of the Executive Order, its inter-agency structure and direct reporting 
responsibilities to the Governor might be adopted when developing a 
longer-term initiative for California.  A copy of Massachusetts’ 
Executive Order 438 is attached as Appendix C. 
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Section II below), where the goal of the program is to be more 
flexible on individual permit decisions, current laws and 
regulations cannot be ignored. 
 
 In response to the problem of the rigidity of federal 
environmental laws, on November 18, 1999, a bi-partisan 
coalition in the U.S. House of Representatives (which included 
California Congressman Calvin Dooley of Fresno) introduced 
H.R. 3448, the “Second Generation of Environmental 
Improvement Act.”  H.R. 3448 sought to provide the US EPA 
Administrator with the authority to “enter into innovative strategy 
agreements with any person, State, Indian tribe, commission, 
political subdivision of a state, interstate body, or department, 
agency or instrumentality of the United States” that “has a good 
overall record of meeting statutory environmental standards.” 
 
 H.R. 3448 was referred to the House Committee on 
Science in December 1999 and did not pass out of Committee 
during the last session of Congress.  However, there is still bi-
partisan support for “Second Generation” legislation in the 
current session of Congress.   
 
 For example, Cong. Sherwood Boehlert (R-NY), who has 
served as the Chairman of the House Science Committee since 
January 2001, asked his staff to develop bill language that will 
improve on H.R 3448.  However, David Goldston, staff member 
for the House Science Committee who is working on the re-draft 
is not confident that Congress will take up the legislation during 
this session.   
 
 In an April 2002 telephone interview, Goldston noted that 
the last speech Mr. Boehlert gave on this proposed legislation 
was at a breakfast meeting of the “Environmental Innovations 
Summit” held in Roslyn, Virginia (approximately 1 mile from the 
Pentagon) on September 11, 2001.  Mr. Goldston noted that the 
legislative priorities of the 107th Congress has changed 
dramatically after September 11, 2001 and that “next 
generation” legislation was no longer at the top of the House 
Science Committee’s priority list. 
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B. Interim Mechanisms - Memoranda of 
Agreement with US EPA 

 
 Although “next generation” reforms may be easier to 
implement at the state level after federal legislation passes, 
states can (and should) move forward in the absence of new 
federal legislation.  In fact, a good argument can be made that 
Congress will not act until pressure is created by successful 
“next generation” programs at the state level.  
 
 Perhaps the best analogy is the “Brownfields” (or land 
recycling) programs developed by several states before federal 
legislation specifically authorizing “Brownfields” cleanup 
programs was enacted on January 11, 2002.  Before federal 
“Brownfields” legislation was signed, landowners that 
participated in state “Brownfields” programs ran some risk that a 
third party lawsuit or a subsequent decision by US EPA could 
potentially jeopardize a cleanup plan that had been reviewed 
and approved by a state environmental agency.  Although this 
seldom happened in practice, the risk that it could happen 
served as a deterrent to some potential participants (particularly 
lenders and landowners at smaller “Brownfields” properties 
where the transactions costs for negotiating a “Brownfields” 
cleanup were relatively high).  However, it was the success of 
several state Brownfield programs that eventually forced the 
hand of Congress to enact federal legislation to facilitate the 
expansion of Brownfields programs across the nation.  
 
 Some potential participants in a California based Permit 
Innovations program might decide not to sign up out of fear of 
third party lawsuits or a subsequent “no” answer on an 
individual permit condition by US EPA.  However, we believe 
that most companies, over time, will choose to participate in a 
properly designed and managed Permit Innovations program.  
As more and more states take a leadership role in launching 
“next generation” permitting programs, industry and community 
groups will likely grow more comfortable with participation in 
these programs.  Eventually, as states implement “next 
generation” programs, Congress will return its attention to 
legislative initiatives like H.R. 3448.  In the meantime, California 
should have the flexibility to develop a “next generation” 
approach “from the bottom up” that can meet its unique needs. 
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 Several states have undertaken “next generation” 
initiatives with the support of and delegated legal authority from 
US EPA.  As will be discussed in Section III below, a number of 
states have moved forward with “next generation” pilot 
programs with US EPA’s authorization through Memoranda of 
Agreement (“MOA”).14

 

  Given the overlapping jurisdiction and 
legal authority shared with the US EPA, Cal/EPA will be 
required to work in partnership with US EPA on an Innovations 
Initiative.  This is particularly true for Permit Innovations.  
Although there is some risk that a third party could challenge a 
permit granted under the authority of a state program created 
through an MOA with US EPA, other state programs have not 
experienced this as a significant problem. 

 
C. Learning from US EPA’s “Next Generation” 

Initiatives  
 
 Since 1994, the US EPA has launched at least four 
initiatives related to “next generation” approaches to 
environmental permitting and enforcement.  Understanding the 
successes and shortcomings of these initiatives is critical both 
for developing a successful state-based approach and for 
understanding how best to work in partnership with US EPA. 
 
 Common Sense Initiative  
 
 In 1994, US EPA launched the Common Sense Initiative 
(CSI) an experiment designed to develop “cleaner, cheaper, 
smarter” approaches to protecting the environment.  There were 
two basic strategies behind the CSI.  First, US EPA hoped that 
CSI would serve as a vehicle for participants from industry, 
environmental justice organizations, labor organizations and 
federal, state and local government to identify and eliminate 
inefficient and contradictory environmental regulations.  Second, 
US EPA hoped that once these diverse interests were 
organized into working groups, they might address 
environmental management by industrial sector rather than by 
environmental medium (air, water, land).   
 

                                            
14  For example, a copy of the US EPA’s May 2000 MOA with Oregon’s 
Department of Environmental Quality is attached as Appendix D.    
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 To achieve these two strategies, US EPA helped form six 
CSI Subcommittees representing six industries: automobile 
manufacturing, computers and electronics, iron and steel, metal 
finishing, petroleum refining, and printing.  US EPA gave each 
Subcommittee the task of addressing environmental issues 
facing their specific sector.   
 
 US EPA designed CSI so that pollution prevention would 
become a “standard business practice.”  At the same time, US 
EPA recognized that each Subcommittee would require some 
flexibility to develop innovative approaches and technologies to 
meet or exceed environmental standards. 
 
 One of the case studies that served as an inspiration for 
CSI is illustrative.  In 1992, US EPA, AMOCO and local 
community leaders conducted a study of the production 
characteristics of and emissions from an Amoco refinery in 
Yorktown, Virginia (Amoco and EPA 1992).  The study 
concluded that there were far cheaper ways to control pollution 
at the refinery than those required by US EPA regulations. 
 
 US EPA regulations required that additional emission 
controls had to be installed at the waste treatment plant of the 
Yorktown refinery, even though the waste treatment plant was a 
minor source of the Amoco facility’s emissions of volatile 
organic compounds (VOCs).  At the time, few controls were 
required or were in place at the refinery’s barge unloading 
facility, the second largest source of VOCs at the refinery.  The 
joint study discovered that controls on the barge equipment, 
coupled with a few other minor modifications, could have 
achieved 97% of Amoco’s VOC reduction requirements at one 
fourth of the cost of the waste treatment plant controls.  US EPA 
designed CSI, in large part, to allow for these types of “cleaner, 
cheaper, smarter” environmental approaches across industry 
sectors. 
   
 Although the six Subcommittees undertook 45 pilot 
projects, the CSI program failed to make any significant 
institutional or structural reforms.  The petroleum Subcommittee 
ceased meeting in 1996 after several large oil companies 
defected.  The automobile Subcommittee became inactive in 
1997 after several participants announced their withdrawal.  
When the remaining CSI Subcommittees conducted their final 
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meeting on December 17, 1998, they presented 28 formal 
recommendations to the US EPA.  To date, no formal action 
has been taken on those recommendations. 
 
 The CSI suffered from a number of weaknesses.  
Because the CSI had no legislative authority to implement 
reforms, many of the pilot programs focused on reducing 
paperwork, increasing recycling and other lower profile 
initiatives.  As CSI did not have program or budget 
authorization, it had to compete for staffing and resources with 
US EPA’s air, water, waste and toxics programs.  In addition, 
while it was relatively easy for normally hostile adversaries to 
come together for the study of a single refinery in Yorktown, it 
proved very difficult for all parties (including competing firms 
within an industry) to reach consensus on any industry wide 
environmental issues.  However, CSI did break new ground in 
the development of “next generation” approaches and gave rise 
to another significant US EPA initiative. 
 

Facility-Based Alternative System of Environmental 
Protection 

 
 In 1995, several members of the computer and electronic 
CSI Subcommittee who were growing frustrated with the 
difficulty of addressing environmental issues in the entire 
industry sector decided to shift their focus to individual 
manufacturing facilities.  This workgroup helped to develop a 
vision statement “Facility-Based Alternative System of 
Environmental Protection” (US EPA 1995) to provide additional 
flexibility to companies ready to “commit to superior 
environmental performance.”   
 
 The vision statement relies in large part on the 
implementation of continuous improvements both in reducing 
community and worker exposure to harmful chemicals through 
environmental management systems.  One unique feature of 
the vision statement is the concept of “proportionality.”  This 
“proportionality” requirement would require those companies 
that sought the greatest operational flexibility to demonstrate 
equal improvements in environmental health and safety.  These 
improvements would at a minimum be required to exceed the 
regulatory requirements of the traditional approach. 
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 Although the Facility Based vision statement received a 
good deal of attention when first released, many of its features 
were not implemented as a separate program.  Instead, this 
“Facility Based” vision was eclipsed (and/or co-opted) by the 
unveiling of Project XL in 1995. 
 
 Project XL 
 
 In 1995, US EPA invited industry participants to submit 
proposed manufacturing process changes that could 
demonstrate environmental results that were “better” than they 
could achieve under full compliance with existing laws and 
regulations.  Later that year, US EPA developed guidance 
documents that described the goals of the Project XL program 
to consist of: 
 
 Environmental results 
 Cost savings and paperwork reduction 
 Stakeholder support 
 Innovations/multi-media pollution prevention 
 Transferability 
 Feasibility 
 Monitoring, reporting, evaluation 
 No shifting of risk of burden 
 
 Perhaps to help distinguish Project XL from the CSI 
initiative, the facility-based vision statement and other US EPA 
initiatives, some US EPA staff coined the expression, “if it isn’t 
illegal, it isn’t XL.”  That motto, circulated among XL project staff 
in a March 11, 1996 agency update, highlights both the 
strengths and weaknesses of Project XL’s approach.   
 
 US EPA’s Project XL sought to facilitate the negotiation 
and implementation of facility specific agreements between US 
EPA Regional Offices and the facility owner with input from 
state and local government agencies and citizen’s groups.  In 
general, Project XL tried to shift the emphasis from compliance 
with specific technology-based pollution control requirements to 
a “results-orientated” focus on facility wide discharge levels.  In 
several instances, Project XL projects adopted a facility wide 
“risk bubble” analysis.  This “risk bubble” concept appears to 
have built upon the “proportionality” requirement discussed 
above.  This “risk bubble” approach would allow for an increase 
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in a given pollutant from some location within the facility for 
offsetting reductions of the same pollutants elsewhere in the 
facility. 
 
 Because virtually all Project XL Agreements were 
breaking new ground, the transaction costs of negotiating and 
approving a “flexible permit” were very high for both sides (and 
tended to vary among the Regional Offices of US EPA).  
Although there is no shortage of critics of the Project XL 
program, the transaction cost problem seems to be one criticism 
shared by US EPA, industry, citizens groups and 
environmentalists.  Industry participants have complained about 
the time required to complete the negotiation of a Project XL 
agreement as well as the possibility of receiving a “no” answer 
to a manufacturing change at the end of the negotiation 
process.  Local citizens groups have complained that they often 
do not have the financial and technical resources to evaluate a 
Project XL agreement for a facility in their community.  US EPA 
noted in a follow up analysis on regulatory reinvention that “the 
resource demands of evaluating and negotiating thousands of 
site-specific agreements would simply be too great.15

 
”  

 Recently, US EPA has made a concerted effort to post 
copies of individual Project XL Agreements on its web site 
(http://www.epa.gov/projectxl/explorxl.htm) so that potential 
Project XL participants can get a better sense of the types of 
“flexible permits” that have already been approved.  By 
reviewing a list of “pre-approved” Project XL agreements, it is 
hoped that transaction costs can be brought down for those 
potential participants seeking manufacturing process changes 
that have already been approved by US EPA.  While the 
availability of a Project XL database is helpful, the idea that 
there will be ready-made agreements for potential participants 
ignores the original vision of Project XL - that each 
manufacturing facility is unique. 
 
 A good analysis of the strengths and weaknesses of the 
Project XL approach can be found in Jan Mazurek’s “MAKING 
MICROCHIPS” (MIT 1999).  The main focus of the book is an 
analysis of a project XL Agreement signed in November 1996 

                                            
15  New Directions - A Report on Regulatory Reinvention - Office of the 
Administrator (US EPA 1997)  at page 2. 

http://www.epa.gov/projectxl/explorxl.htm�
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for an Intel, Corporation facility in Chandler, Arizona.  The book 
provides an interesting analysis of the unique environmental 
permitting challenges posed by the rapidly changing production 
processes in the computer chip industry.  However, the book 
also provides excellent insights on several generally recognized 
shortcomings of the Project XL approach.  
 
 First, Mazurek questions whether the Project XL 
agreement with Intel produced any real environmental benefits.  
This is because there was no “baseline data set” for what would 
have been discharged from the facility in the absence of a 
Project XL agreement.  As will be discussed in Section III below, 
this is also a common criticism of state based “next generation” 
programs (including the Cal/EPA Environmental Management 
System (EMS) Innovation Initiative).  Without an agreed upon 
set of “baseline data,” the success or failure of a particular 
process change cannot be properly evaluated. 
 
 Second, national environmental groups criticized US 
EPA’s reliance on local citizens groups to determine whether 
the Project XL agreement was acceptable to the community.  
National environmental groups argued that local citizens groups 
were so focused on the new jobs the facility would create that 
they simply downplayed any environmental risks posed by the 
manufacturing of microchips.  In addition, these local citizens 
groups did not have the resources to evaluate Intel’s proposed 
manufacturing processes or Intel’s environmental problems at 
other manufacturing facilities in California. 
 
 Third, environmentalists asked why Intel was even 
allowed to participate in Project XL, given its compliance history 
at other chip manufacturing facilities in California and other 
states.  Environmentalist claimed that as the entity with 
jurisdiction in all states, US EPA should have placed a 
“screening mechanism” on participation in the Project XL 
program and made only those firms with excellent track records 
eligible to participate. 
 
 Despite the many criticisms of the Project XL program, 
US EPA and participating industries were in fact able to agree 
to a number of innovative pilot programs that would not have 
been approved through the normal “command and control” 
regulatory system.  In addition, many of the “lessons learned” 
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from the problems encountered by Project XL seem to have 
been incorporated into a revived version of US EPA’s 
“Performance Track” program. 
 
 The Performance Track Program  

 The National Environmental Achievement Track program 
is a voluntary partnership program that provides public 
recognition to businesses that “demonstrate strong 
environmental performance beyond current requirements.”  
“Performance” is determined at two levels.  The “Performance 
Track” rewards companies that have a strong compliance 
record and have set up an Environmental Management System 
to voluntarily reduce pollution, have conducted public outreach 
and have committed to further environmental improvement.  A 
second tier, the National Environmental Stewardship track is still 
under development.   

 Performance Track is based on the assumption that 
“there is a growing recognition that government should 
complement existing programs with new tools and strategies 
that not only protect people and the environment, but also 
capture opportunities for reducing costs and spurring 
technological innovation.”  US EPA sees Performance Track as 
a continuation of its previous efforts to innovate.  When 
Administrator Carol Browner announced the program in June 
2000, she noted: 

 

The Performance Track program is a 
culmination of innovative EPA pilots such as 
Project XL.  It builds on existing partnership 
efforts which have produced environmental 
and economic dividends.  Through the 
Common Sense Initiative, the Environmental 
Leadership Program, Star Track and similar 
programs, many companies have achieved 
exceptional environmental and economic 
dividends and improved relations with 
customers and stakeholders. 
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 Performance Track relies primarily on public recognition 
to reward participants but intends to increase the benefits of 
participation.  In April 2002, US EPA announced a proposed 
rulemaking that would allow Performance Track participants to 
store regulated wastes at their facilities for an additional 90 
days.  In addition, the rulemaking would simplify reporting 
requirements under the Clean Air Act’s Maximum Available 
Control Technology program for Publicly Owned Treatment 
Works regulated by the Clean Water Act.  Program Track has 
signed up 280 members to date, many of which are “national” 
companies with facilities in several states. 

 In April 2002, US EPA announced a new innovations 
strategy “Innovating for Better Results” to “provide a strategic 
framework for all of EPA’s innovation driven programs.”  A main 
focus of the “Innovating Strategy” is a call for US EPA to 
“strengthen its partnerships with states.”16

 US EPA has not yet fully defined its “second tier” of the 
Achievement Track.  As will be discussed in Section V below, 
this may provide Cal/EPA with an opportunity to work 
cooperatively with US EPA to define how a “second tier” or 
“Innovations Track” might best be designed for a California. 

  To emphasize this 
point, on the same day that the US EPA released its strategy, 
Administrator Whitman signed Memoranda of Agreement with 
Colorado, Virginia and Massachusetts for their state innovations 
programs. 

                                            
16  Section IV below describes a January 2002 General Accounting 

Office Report on “Overcoming Obstacles to Innovative State 
Regulatory Programs” which was highly critical of US EPA.  The 
“Innovating for Better Results” strategy document had been 
published in draft form (October 2001) at the time the GAO was 
preparing its report.  The GAO Report took a favorable view of the 
draft strategy stating “Should EPA follow through on this 
recommendation, it would help the agency address one of the key 
obstacles identified in this report - the effect of prescriptive EPA 
regulations in impeding innovative regulatory strategies.”  (GAO 
Report at 25). 
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III.   Overview of State Initiatives 

 A. Introduction 
 
 A number of states have recognized the limitations of the 
current regulatory framework and are experimenting with 
additional techniques to achieve the goal of enhanced 
environmental performance and protection.  New programs 
range from efforts to boost public recognition for environmental 
achievements to new, innovative permitting processes.  The 
premise of these permitting initiatives is that different levels of 
environmental performance warrant different levels of regulatory 
oversight.  While maintaining the existing permitting framework, 
several state programs have developed voluntary alternative 
permitting tracks that demand higher environmental 
performance in return for "regulatory flexibility." 
 
 This Section provides a summary of the development of 
several programs and describes their essential elements.  Most 
state programs discussed in the following sections share a 
similar objective – superior environmental protection – but the 
approaches differ greatly in complexity and perceived 
successes.  A review of these state programs reveals that no 
two are exactly alike – a reflection of the uniqueness of each 
state.  Most programs are, however, comprised of a number of 
similar core components.  The table in Appendix E provides a 
brief summary of the program activities in selected states. 
 

This Section reviews a “single tier” program in Michigan 
where public recognition is the main incentive for industry 
participation.  This Section also examines two “multi-tiered” 
programs in Oregon and New Jersey where detailed 
negotiations with US EPA have been required to deliver facility 
specific benefits in return for "superior" environmental gains.  
This Section then examines a program in Wisconsin that, like 
the others, is designed to move participants "beyond 
compliance,” but proposes to go beyond the traditional facility 
permitting in some ways.  Finally, this Section describes the 
Environmental Results Program (“ERP”) of Massachusetts.  The 
ERP program is unlike the other state programs because its 
objective is to achieve greater compliance by combining the 
tools of self-certification, compliance assistance and the 
creation of environmental business practice indicators.   
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 B. A “Single Tier” Program: Michigan 
 
 Program Development 
 
 The Michigan Department of Environmental Quality 
(DEQ) launched the Clean Corporate Citizen (C3) program in 
1996.  C3 primarily relies upon providing public recognition of 
firms that have implemented Environmental Management 
System (EMS) plans to achieve “superior environmental 
results.”  To develop the program, DEQ formed a stakeholder 
group and met with several members of the regulated 
community including municipal wastewater treatment operators 
and small businesses.  Both small and large business interests 
were involved in the development of the program rules. 
 
 There were no pilots in the program.  When it opened for 
participation, the program included regulatory benefits only 
through DEQ’s Air Quality program, and public recognition 
elements as "rewards" for participation.  A detailed set of 
“Administrative Rules” of the program were developed with 
significant and ongoing stakeholder involvement.  After 2000, 
the C3 program was expanded from its original focus on air 
emissions to include DEQ’s surface water, ground water and 
storage tank programs.  These changes expanded the 
applicability of the C3 program and made benefits available to a 
wider range of businesses.   
 
 Program Components 
 
 As a voluntary “single tier” program, the purpose of C3 is 
to grant public recognition to those regulated establishments 
that have demonstrated strong environmental performance and 
a commitment to continual environmental improvement.  In 
addition, C3 participants are eligible for benefits including 
expedited permit reviews, and fewer monitoring and reporting 
requirements. 
 
 The major goal of the program is to have as many 
participants as possible in order to maximize improvements to 
the environment.  DEQ believes that by providing participation 
incentives for companies, municipalities, and institutions, the C3 
program will foster increased compliance and a higher level of 
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environmental performance.  In order to apply to participate in 
the C3 program, a facility must have already realized 
environmental benefits through: 
 

• An environmental management system; 
 
• A pollution prevention program; and, 
 
• A consistent compliance record. 

 
 The application process involves a voluntary pre-meeting 
with DEQ staff to determine if the facility meets the detailed 
criteria under each of the activities listed above.  The formal 
application process begins when the applicant provides public 
notice and a forum for public review of their completed 
application and supporting materials.  After a 30-day public 
review, the application is submitted to DEQ for review and 
subsequent approval or denial of C3 status.  The designation of 
C3 can be renewed annually if the facility continues to meet the 
C3 criteria. 
 
 Program Results 
 
 One successful aspect of the C3 program is a 
comprehensive “Administrative Rules” package (the 
implementing regulations) that provides certainty to all 
participants.  By spelling out in detail what is required of 
applicants and what they can be assured of receiving in return, 
the Administrative Rules package has provided a valuable road 
map for participants.  
 
 Another strength of the program is the "pre-application 
meeting".  DEQ program staff travel to most participating 
facilities for a pre-meeting to review their operations, materials, 
and compliance record prior to the public notice period.  This 
helps ensure an adequate EMS is in place, and that 
requirements for compliance and pollution prevention criteria 
are met prior to actual application.  DEQ staff use checklists to 
evaluate EMS systems that are based on the ISO 14001 
standard.17

                                            
17  Based upon a statement contained in a July 2002 e-mail from Kelie 
Caudell, the Project Manager,  of Michigan’s C3 Program. 
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 It is interesting to note that participation in the program 
began slowly.  Michigan has many auto manufacturing 
operations that are required to become ISO 14001 certified.  
The DEQ targeted marketing of the C3 program to this sector in 
1997.  When auto manufacturers realized the public recognition 
and regulatory benefits of their participation, they began to 
apply.  Other industry sectors soon followed. 
 
 DEQ program staff indicated that without exception, 
regulatory benefits are not the main driver for participation.  C3 
participants agree that public recognition is the most important 
factor.  By July 2002, participation in the program had grown to 
50 companies.  The public recognition components now include 
media events (certificates are signed personally by the 
governor, and the DEQ Director attends every designation 
event), press releases on the Governor's website and 
publication of an annual color brochure featuring the most 
recent participants. 
 
 The biggest shortcoming of the C3 program is its ability 
to evaluate environmental results.  While the participation of 50 
companies implies a positive impact on the environment, there 
is no systematic measurement of data that defines what that 
participation actually means.  The Michigan DEQ encourages 
facilities to use Environmental Accounting practices (ISO 
14031) to track their progress, but because each facility has 
identified its own unique environmental goals, the data varies 
from facility to facility.  During the annual renewal phase for the 
C3 program, the DEQ asks for an analysis of goals set the 
previous year.  However, this analysis does not yield the type of 
data that could be used to estimate statewide impacts. 
 

C. “Multi-Tier” Programs: Oregon and New 
Jersey 

 
 A few states offer regulatory flexibility as an incentive to 
business through “tiered permit” programs.  These “tiered” 
programs are premised on a “proportionality” rule - that the 
benefits available to industry should be proportional to the 
environmental benefits demanded of them.  Consequently the 
higher the “tier,” the more complex the quid pro quo between 
agency and participant becomes.  
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 It should be noted that at some point a state regulatory 
agency cannot provide further “tiered” benefits without an 
agreement with US EPA.  While some states have delegated 
authority from the EPA in the program areas where flexibility is 
sought, they do not have the delegated authority to provide that 
flexibility.  Oregon and New Jersey are only two examples of 
state programs that ultimately rely upon authority delegated by 
US EPA to deliver the incentives to industry.  
 
 Oregon Green Permits and Custom Waivers Program 
  
 Oregon's Department of Environmental Quality (DEQ) 
has developed a voluntary, incentive-based program to reward 
facilities that go “beyond compliance” and achieve superior 
environmental performance.  A Green Permit modifies how a 
facility needs to comply with environmental regulations if it 
meets certain qualifications.  A "tiered" approach offers different 
types of Green Permits, in which increasing performance 
receives increasing benefits.18

 
 

 Program Development 
 
 The idea for the program was outlined in a 1994 report to 
DEQ’s Air Resources program suggesting that companies need 
incentives in order to go "beyond compliance."  The report 
noted these incentives were difficult to provide in a "single-
media" context.  DEQ further developed the concept when 
considering the impact of the adoption of ISO 14001 
Environmental Management System (EMS) standards by 
businesses Oregon.  Rather than be forced to react to industry 
approaches with third party accreditation, DEQ asked the 
question, "How might an incentive based system be linked with 
EMS?19

 
”  

 In 1995, DEQ authorized staff to work on the project and 
began to design a framework with EMS at the core.  DEQ 
                                            
18  Additional background materials are available at DEQ’s web site at 
 http://www.dep.state.or.us/programs/greenpermits/index.htm.  
 
19 Based upon a May 2002 telephone interview with Paul Burnett, 
formerly of Oregon DEQ. 
 

http://www.dep.state.or.us/programs/greenpermits/index.htm�
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conducted focus groups to help define exactly what “enhanced 
environmental performance” meant, and the sort of incentives 
that would be attractive to industry.  At that point, DEQ 
contacted US EPA because the contemplated incentives fell 
outside of DEQ’s legislative authority. 
 
 In March 1997, an industry group introduced a bill in the 
state legislature that would provide industries with waivers if 
they could prove superior “environmental excellence.”  The 
ensuing legislative debate revolved around the definition of 
environmental excellence.”  Environmentalists strenuously 
opposed the bill and lobbied the Governor to veto if it made it 
through the legislature.  When DEQ entered the debate and 
indicated it was in the process of developing a “green permit” 
program, the original bill was re-written as enabling legislation 
for a “Green Permit” pilot program.  The “Green Permit” 
legislation outlined high-level principles, but gave the 
Commissioner of DEQ the authority to develop the rules.   
 
 To implement the bill, DEQ hired a full time staff person 
and convened a Green Permits Advisory Committee comprised 
of many of the stakeholders from the legislative debates.  The 
Advisory Committee included representatives of business, 
environmental groups, DEQ and other agencies and 
environmental management specialists.  DEQ chose a highly 
respected and capable law professor, William Funk (Northwest 
Law School) as Chair of the Advisory Committee.  The program 
also had the support of the DEQ Commissioner and the Director 
of Pollution Prevention.  Regional staffs in the various regulatory 
programs were assigned lead roles in working with each 
participating facility.  Regional program staff also participated on 
the Advisory Committee.   
 
 By January 1998, DEQ had already published a report 
outlining the proposed Green Permit Program.  By May 1998, 
DEQ recruited four facilities to participate in pilot projects under 
the Green Permits Program.  In October 1998, the Green 
Permits Advisory Committee met for the first time.   
 
 In August 1999, the Oregon Environmental Quality 
Commission adopted regulations implementing the Green 
Permits Program and in December 1999, the four pilot project 
facilities submitted formal Green Permit applications triggering 
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the US EPA and public review of the Green Permit applications.  
By May 2000, DEQ and US EPA Region X had signed a 
Memorandum of Agreement defining the roles and 
responsibilities of the agencies.  The MOA is attached as 
Appendix D.  In December 2000, DEQ issued its first two Green 
Permits for a Louisiana-Pacific Corporation paper mill in Hines, 
Oregon and a LSI Logic Corporation chip manufacturing plant in 
Gresha, Oregon.   
 
 Program Components 
 
 The Oregon DEQ and the Lane Regional Air Pollution 
Authority (LRAPA) administer the Green Permit Program.  Other 
agencies may be involved in the development of a Green Permit 
including the US EPA and local municipal agencies. 
 
 The Oregon Green Permits Program Guide20

 

 outlines in 
great detail the application and entry procedures, green permit 
requirements, administrative procedures and stakeholder 
involvement.  As described in that document, the purpose of the 
program is to reward facilities that reduce their impacts on the 
environment and to encourage: 

• Creative solutions to environmental issues; 
 
• Systematic approaches to environmental 

management; and 
 
• Meaningful involvement of those interested in a 

facility's environmental performance 
 
 There are two basic types of Green Permit: a Green 
Environmental Management System (GEMS) Permit (there are 
three levels of GEMS permits), and a Custom Waiver Permit 
(which has only one level).  The Program Guide describes them 
as follows: 
 

GEMS - Participant Permit for facilities beginning to 
implement environmental  management systems (EMS) 
to meet and exceed regulatory requirements. 

                                            
20  The Green Permit Program Guide appears at 
http://www.deq.state.or.us/programs/greenpermits/.  

http://www.deq.state.or.us/programs/greenpermits/�
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GEMS - Achiever Permit for facilities with a more 
comprehensive EMS that  address a wide range of 
environmental issues, including impacts not regulated by 
the government. 
 
GEMS - Leader Permit for facilities with a formal EMS 
similar to the ISO 14001 standard, that address issues 
beyond the immediate facility, demonstrate industry 
leadership working with suppliers and customers, and 
consider impacts over the entire life cycle of products 
and services.  GEMS Leaders encourage environmental 
stewardship, sustainable development, and efficient use 
of natural resources. 
 
Custom Waiver Permits for facilities that need limited 
modification of certain regulatory requirements to help 
the facility perform significantly better than otherwise 
required.  They do require involvement of the public, but 
not a comprehensive EMS. 

 
 There is a range of responsibilities and rewards 
depending upon the type and “tier” of the Green Permit.  Some 
rewards are described in the Program Guide; others are 
negotiated on a case-by-case basis.  Generally, entry-level 
requirements include: 
 

• Compliance with current environmental requirements; 
 
• Commitment to superior environmental performance; 
 
• An EMS that identifies, monitors and reduces 

environmental impacts; 
 
• Baseline and annual reports, with performance 

measures to track progress; and  
 
• Involvement of interested parties to review and 

comment on facility performance.  
  
 According to DEQ staff, some of the rewards for industry 
participation in the Green Permit program include: 
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• A single point of contact to coordinate regulatory 
issues among multiple agencies or programs and 
provide technical assistance; 

 
• DEQ’s use of enforcement discretion, to pursue a 

problem-solving approach to compliance issues 
focusing on system-wide improvements; 

 
• Modifications to regulatory reporting requirements; 

and 
 

• Expedited or “flexible” permitting to speed up review 
processes, extend renewal periods or combine 
multiple permits. 

 
 DEQ designed the program to be self-funding.  
Participants must pay administrative overhead costs.  The pilot 
projects are exempt, but new entrants into the program must 
submit a $5,000 deposit with their Green Permit application.  If, 
during the permit application process, the agency estimates the 
budget to be greater, it may require additional cost recovery 
funds to cover agency expenses.  To date, the amount of fees 
collected from participating facilities has not been sufficient to 
fund all of the program activities.  As a result, some state 
general funds have been used to support program 
administration.  In 2001, the Legislature amended the Pollution 
Control Tax Credit Act to include a tax incentive for facilities that 
have a Green Permit and a certified ISO 14001 EMS. 
 
 Program Results 
 
 According to the Oregon DEQ website, three GEMS 
“Achiever Permits” have been issued to LSI Logic, Louisiana 
Pacific Corporation, and Epson Portland Inc.  Three more 
applications are under review.  According to Marianne 
Fitzgerald, DEQ's Green Permits Program Coordinator, several 
facilities have expressed interest and are preparing their 
applications for submission this year.  This may be due to the 
fact that the legal authority to issue Green Permits expires 
December 31, 2003. 
 
 One of the most interesting aspects of the Oregon pilot 
programs is the public availability of information about 
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implementation of the permits granted.  DEQ’s web site 
contains copies of the “Green Permit” which includes the data 
the facility must file to fulfill the permit.  Each facility’s data 
reports are also available on the DEQ web site.  As a result, 
more information is publicly available on the “Green Permit” 
than would be available through the traditional permit process. 
 
 Although the number of participants has been low, the 
Oregon “Green Permit” program does have specific measurable 
results for moving its participants “beyond compliance.” 
 
 New Jersey: The Silver and Gold Track Program 
 
 Program Development 
  
 In 1996, US EPA and the New Jersey Department of 
Environmental Protection (NJ DEP), convened the NJ Chemical 
Industry Project comprised of stakeholders from the batch 
chemical industry, trade associations, community and public 
interest groups.  The Project focused on how NJ DEP might 
designate different regulatory status for regulated parties, 
depending on their overall environmental management record 
and future commitment to go "beyond compliance."  When 
participants in an innovative NJ DEP Facilities Wide Permit Pilot 
Program later joined the Chemical Industry Project, they re-
named it “the Regulatory Reinvention Stakeholders” and 
developed a set of proposals that led to the creation of the 
Silver Track Program.21

 
  

 NJ DEP Commissioner Shinn designated the Silver 
Track program as a high priority from 1999 through to his 
departure in 2002.  The program development process was staff 
intensive, particularly during the initial rule-making process.  
Some stakeholder meetings drew 30 to 40 attendees.  Some 
controversy still exists as to whether the appropriate non-profit 
groups were involved in the process.   

 
NJ DEP implemented the first tier, Silver Track, in 

September 1999 with the release of the Silver Track Guidance 

                                            
21  More information can be found at 

http://www.state.nj.us/dep/opppc/silver/intro.htm, N.J. DEP’s      
website. 

http://www.state.nj.us/dep/opppc/silver/intro.htm�
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Document.  There are currently 12 participants in the program.  
During this initial phase of the Silver Track program, some 
industry representatives felt the incentives and benefits offered 
were not sufficient to motivate most companies to participate.  
As a result, NJ DEP developed a second tier, Silver Track II, 
and released Silver Track II Solicitations of Interest for 
Participation in May 2000.  Silver Track II requires greater 
environmental commitments by industry in exchange for a 
higher level of operational and regulatory flexibility than is 
available in the original Silver Track tier.  Although regulations 
have been proposed to implement Silver Track II, Governor 
McGreevy, who was sworn in during January 2002 has put the 
program on hold.   
 
 The third and highest tier, Gold Track, was designed as 
an enhancement of the Silver and Silver Track II tiers, 
demanding the highest level of environmental performance and 
offering the greatest degree of operational flexibility.  Proposed 
Gold Track regulations were published in the Federal Register 
on April 16, 2002, but implementation of the Gold Track is also 
on hold. 
 
 Program Components 
 
 The NJ DEP approach consists of three levels of 
participation or "tiers," offering progressively greater degrees of 
regulatory flexibility in exchange for increasingly higher levels of 
environmental performance.  All commitments between the DEP 
and participating entities are embodied enforceable by contract.  
These Gold/Silver Track covenants detail the environmental 
goals, milestones, and specific measures used to measure 
progress. 
 
 The first tier, Silver Track, is open to the entire regulated 
community.  Eligibility requirements include a good 
environmental history for the past five years and a willingness to 
“go beyond standard regulatory compliance.”  The initial term of 
the covenant governing the agreement is for two years, with the 
possibility of increasing the term to five years after initial 
evaluation.  Responsibilities include: 
 



  
 

California Innovations for Environmental Excellence                  39 
Public Works LLC 

• A long-term commitment to go beyond standard 
environmental compliance through development of 
the company's environmental policy; 

 
• Development of an Operations and Environmental 

Compliance Plan (OEC), similar to an Environmental 
Management System (EMS), designed to assess 
environmental management through the 
measurement and evaluation of an entity's 
environmental performance; 

 
• A Community Outreach Plan (COP); and 
 
• Electronic submittals of all permit applications and 

renewal, using NJ DEP’s new information technology 
system. 

 
According to NJ DEP, benefits for participants in the Silver 

Track include: 
 

• Recognition - a DEP seal or flag and listing on DEP's 
internet home page; 

 
• Consultations with DEP to identify operational 

flexibility desired for current and future operations 
when applying for new permits; 

 
• Consolidated reporting through the new IT system; 

and 
 
• A single point of contact at NJ DEP. 

 
 The Silver Track II “tier” requires the participating facility 
to meet the basic eligibility criteria and responsibilities for Silver 
Track, plus additional commitments regarding greenhouse gas 
(GHG) emissions.  Participants in Silver Track II must commit to 
reduce actual GHG emissions a minimum of 3.5 percent below 
their 1990 baseline by 2005.22

                                            
22  NJ DEP brochure, "Silver and Gold Track Program for 
Environmental Performance.” 

  In addition to receiving the Silver 
Track benefits, Silver Track II participants receive operational 
flexibility in the permitting of new or modified sources of air 
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emissions.  Any air emission sources that do not exceed the 
Silver Track II program’s “de minimis” emission thresholds do 
not require preconstruction review by the NJ DEP.  While these 
new or modified sources do not need to be permitted, they must 
continue to comply with all applicable regulations. 
 
 The Gold Track tier offers the greatest operational and 
regulatory flexibility and in return requires the greatest 
environmental commitments.  NJ DEP and US EPA entered into 
an Agreement in 2001 so that the Gold Track program would be 
authorized to provide this additional flexibility.  Instead of the 
typical Memorandum of Agreement, NJ DEP and US EPA 
negotiated a “state-wide Project XL Agreement.”  Under the 
proposed rule published in the Federal Register on April 16, 
2002, NJ DEP will require facilities participating in Gold Track 
to23

 
: 

• Implement a community outreach plan; 
 
• Achieve declining facility-wide air emissions based on 

past actual emissions; 
 

• Convert all non-de minimis air emission sources to 
state-of-the-art controls over 15 years; 

 
• Procure advanced technology/alternative fuel 

vehicles; 
 
• Commit to procure cleaner energy; 
 
• Reduce greenhouse gas reductions of a minimum of 

3.5% below 1990 baseline levels within five years of 
executing a Gold Track covenant; and 

 
• Implement an enhanced facility-wide pollution 

prevention plan. 
 

The benefits for participating in Gold Track include: 
 

• Eligibility for a Plant wide Applicability Limit (PAL) 
based on past actual emissions; 

                                            
23  Federal Register: April 16, 2002 (Volume 67, Number 73). 
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• Exemption from major New Source Review (NSR) for 

particular pollutants that a facility maintained below 
the emission level identified on its PAL; 

 
• RCRA exemptions for secondary material destined for 

recycling; and  
 
• Extensions of up to 180 days (or 270 days as 

applicable) to accumulate hazardous waste without a 
permit as long as specified conditions are met. 

 
 Program Results 
 
 The Silver Track has approximately 12 participants with 
five-year covenants.  Silver Track II was introduced in May 
2000, but did not authorize pilot permits because of a lack of 
legal authority to grant an enforceable covenant.  The rule was 
proposed but has been put on hold by the McGreevy 
administration.  The Gold Track would be limited to nine pilot 
projects, but has also been placed on hold. 
 
 An important design concept behind the Silver and Gold 
Track Program is the larger context within which it operates.  
The NJDEP wanted to implement a results-based 
environmental management system that utilizes long-term goals 
and indicators to measure environmental progress.  This system 
sits within the broader vision defined for the state and 
established through a number of documents and programs 
including the NJ DEP's mission statement, strategic plan, 
participation in the NEPPs, and the complementary documents 
Living with the Future in Mind and Governing with the Future in 
Mind. 
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D.   A “Tiered” Approach For Facility-Wide 
Permits:  Wisconsin’s Green Environmental 
Cooperation Pilot Program and Proposed 
Green Tier Program 

  
 Wisconsin began operating a facility-wide pilot program 
in 1997.  The results and lessons learned from this pilot 
program have led to a legislative proposal for a more 
comprehensive "green tier" program that will attempt to 
implement some facility-wide permitting features.  
 

 Wisconsin Environmental Cooperation Pilot Program 
 
 Program Development 
 
 The Wisconsin Department of Environmental Resources 
(DNR) designed the Environmental Cooperation Pilot Program 
(ECPP) to test innovative approaches to environmental 
regulation.  The two objectives of the ECPP are to significantly 
enhance a company's environmental performance and to 
reduce administrative costs associated with environmental 
regulation. 
 
 ECPP legislation passed in 1997 authorized DNR to 
pursue up to ten cooperative agreements for a five-year period 
(1998 to the end of 2002).  In January 1998, Governor 
Thompson sent a letter to 400 Wisconsin businesses inviting 
them to participate in the ECPP program.  In March 1999, DNR 
and US EPA signed a Memorandum of Agreement outlining 
their respective roles and responsibilities under the ECPP 
program. 
 
 In 1999, a Cooperative Agreement Advisory Group was 
established consisting of representatives from each of the 
potential participating pilot facilities, environmental 
organizations, Wisconsin Manufacturers and Commerce, US 
EPA Region V, and the Wisconsin Department of Commerce.  
The Group held their first meeting in August of 1999 and has 
met several times since then to provide guidance to DNR on 
program development issues. 
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 Program Components 
 
 The intent of the Agreements is to establish superior 
environmental performance and reduce administrative burdens 
by reducing administrative requirements of permits and 
streamlining approvals specified in the Agreement.24

 

 The 
following components must be included in a cooperative 
environmental agreement: 

• Plans to implement an environmental management 
system; 

 
• A commitment to superior environmental 

performance; 
 

• Specified waste reduction goals in measurable and 
verifiable terms; 

 
• Pollution limits that are at least as stringent as current 

law; 
 

• Any approvals that are replaced by the agreement; 
 
• Any operational flexibility and variances granted; 
 
• A commitment to release periodic performance 

evaluations and report any violations discovered; and  
 
• A plan for public involvement and participation. 

 
 The DNR website outlines a comprehensive and public 
process for application to participate in the program and 
develop an Environmental Cooperative Agreement.  The 
process consists of five phases: 
 

Pre-Application - After an interested company does 
some initial groundwork and discusses ideas with the 
DNR, it submits a preliminary application.  Based on the 
content of the Preliminary Application, the DNR 

                                            
24  Wisc.  DNR, 2001 Progress Report on the Cooperative 
Environmental Agreement Legislation. 
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Secretary decides whether or not the company will be 
accepted into the program. 
 
Application Phase - If a company is accepted into the 
program, it completes an application in the form of a 
Draft Agreement using a template that contains standard 
language.  It is here that the company lays out its 
commitments to superior environmental performance as 
well as their initial requests for regulatory flexibility.   
 
Counterproposal or Pre-Negotiation - DNR prepares a 
counterproposal using the same template.  DNR, EPA 
and the company review the counterproposal.  Then 
DNR publishes a Public Notice of Intent to Negotiate and 
identifies the facility. 
 
Negotiation - DNR and the company, in consultation 
with USEPA, negotiate in order to resolve any 
differences or disagreements between the application 
and the counterproposal.  If they can reach consensus, a 
Final Draft Agreement is published and a 30-day 
comment period follows.  An "interested persons group" 
designated in the Draft Agreement is mailed a Final Draft 
Agreement for comment.  If significant comments are 
received, DNR is required to hold a public informational 
meeting. 
 
Environmental Cooperative Agreement - After the 
close of the public comment period, DNR then decides 
on whether to modify and/or sign the final document. 

 
 An important component of the ECPP is a “transparent” 
public information process.  First, a Cooperative Agreement 
Advisory Group with wide stakeholder representation annually 
evaluates the program's overall performance.  Second, the DNR 
uses its website to distribute detailed information to the public 
including all Agreements entered into, Draft Agreements, letters 
of intent and documents received by DNR as part of the ECPP.  
Third, participating companies are required to organize an 
"interested persons group" which provides input on the 
company's EMS and reviews the company's performance under 
the Agreement.   
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Program Results 
 
 As of July 2002, three companies have signed 
Environmental Cooperative Agreements (four additional 
applications are under review): 
 

• February 2001, Wisconsin Electric Power Company's 
Pleasant Prairie Power Plant; 

 
• October 2001, Cook Composites & Polymers, 

Saukville Facility; and  
 
• June 2002, Northern Engraving Corporation. 
 
A 2001 Report on the Cooperative Environmental 

Agreement Legislation acknowledges that measuring 
environmental results has been one of the many challenges 
faced over the life of the pilot program.  The 2001 Report 
includes a “Performance Measures Table” developed jointly by 
the ECPP Advisory Group and an internal DNR work group.  
The Table is designed to provide both the DNR and the 
participating facilities a clear framework from which to judge the 
effectiveness of the Pilot Program as a whole, as well as the 
effectiveness of each individual cooperative agreement.25

 

 
Evidently facility owners are not bound by the list, but it is a 
good starting point for identifying potential indicators by which to 
measure environmental progress.  The Table is attached as 
Appendix G.  

                                            
25  Wisc.  DNR, The Environmental Cooperation Pilot Program: 2000 
Progress Report. 
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 Wisconsin's Proposed Green Tier Program26

 
 

 Program Development 
 
 In many respects, DNR designed the Green Tier 
Program as the successor, to the ECPP.  While the ECPP pilot 
programs focuses on facility based cooperative agreements, the 
DNR began to consider a program that would move away from 
site-specific agreements.  What is unique to the Green Tier 
proposal is that it offers a way to address unregulated problems 
and restore natural resources in return for incentives that are in 
proportion to superior performance.  One of several innovations 
proposed in the Green Tier Program, is the use of contracts as 
legal tools for adaptive management, environmental restoration 
and environmental gain.  DNR proposes that contracts can be 
multi-media and apply to 100% of the environmental issues, not 
just those for which standards are set. 
 
 DNR started work on the Green Tier proposal in 1999 
when it formed an Advisory Committee to draft a legislative 
proposal for the Governor and the 2001-2003 Legislature.  The 
15-member Advisory Committee consisted of executives from 
business, agriculture, municipalities and environmental groups 
brought together by the WDNR.  The Wisconsin Departments of 
Natural Resources and Justice, and the USEPA provided 
technical assistance. 
 
 The Advisory Committee transmitted draft legislation to 
the Legislature on June 12, 2001.  The Committee agreed to 
support the future law with two conditions: 
 

• The statutory language must accurately reflect their 
negotiated agreement; and  

 
• New funding for the program must be adequate and 

not draw resources from other DNR programs. 
 
                                            
26  The name of the originally proposed program was the Wisconsin 

Green Tier program.  Current legislative drafts have re-named it as 
the “Environmental Results Program.”  As of November 14, the 
Wisconsin legislature had not yet enacted legislation.  For 
consistency, this White Paper will refer to the proposed program only 
as the Wisconsin Green Tier Program. 
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 On March 11, 2002 SB 495, the Green Tier legislation 
was introduced and referred to the House Committee on 
Environmental Resources (one of the changes in the bill was to 
rename the proposal the Environmental Results Program).  The 
House inserted the Bill into the annual Appropriation Bill which 
passed the House but is still pending in the Senate. 
 
 Program Components 
 
 The proposed program has a number of elements similar 
to those of other state programs.  It is a voluntary, multi-tier 
program that DNR expects to be functionally equivalent to the 
Stewardship Track of the national performance track program. 
 
 Participants in the Wisconsin program can be one entity 
or a group of entities.  The application requirements for “Tier 1” 
are: 
 

• The previous five years must be free of criminal 
convictions, three years free of civil judgments and 
two years free of environmental law suits;  

 
• The application must describe past, current and future 

environmental performance activities; 
 
• The facility must implement (or commit to implement) 

an EMS; 
 
• A performance progress report must be submitted 

annually; and  
 
• An EMS audit is required annually and submitted to 

DNR, including reporting of violations found by the 
audit.  All violations must be corrected in 90 days or 
within a negotiated compliance schedule. 

 
 DNR must approve or deny the application within 60 
days of providing public notice or 120 days after notice and a 
discretionary public meeting.  Benefits to participants include a 
public recognition program and assurances that DNR 
inspections will be conducted "at the lowest frequency 
permitted" once the EMS is implemented.  DNR also assigns an 
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employee as the single point of contact for a participant in Tier 
1. 
  
 “Tier 2” differs from other state programs and is more 
stringent than “Tier 1.”  “Tier 2” requires that applicants must not 
have criminal convictions in the previous ten years, no civil 
judgments in the previous five years and no civil law suits in the 
previous two years.  
 
 “Tier 2” applicants must comply with all of the 
requirements of “Tier 1.”  In addition, there are stringent public 
participation requirements that go beyond other state programs.  
Once DNR publishes a public notice of the submitted letter of 
intent, interested persons have 30 days within which to register 
their desire to participate in contract negotiations.   

 
If DNR determines that the person demonstrates 

"sufficient interest and ability to participate in the issues raised 
by the letter of intent," DNR can grant that person the ability to 
participate in the negotiations.  Once negotiations are 
completed, the DNR and the applicant sign an enforceable 
contract that specifies the commitments to superior 
environmental performance.  In some cases, the state or others 
might commit incentives or support that is proportional to the 
goals and accomplishments.  The contracts may cover a term of 
three to ten years, subject to renewal for terms of the same 
length.  Another unique aspect of the Wisconsin program is that 
the “interested party” included in the negotiations may also sign 
the contract, with DNR approval.27

 
 

 The ECPP struggled with a definition of "superior 
environmental performance."  Senate Bill 495 attempted to 
define superior environmental performance as "measurable or 
discernable improvement in the quality of the air, water, land or 
natural resources or in the quality of the environment beyond 
that which is achieved through environmental laws."28

 
  

 During telephone interviews with DNR staff, they 
indicated that the Advisory Committee relied upon concepts 
                                            
27  Marylou Barton, 2001, Green Tier: Wisconsin's Second Generation 
Approach. 
 
28  2001 Wisconsin Senate Bill 495. 
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contained in the Coalition for Environmentally Responsible 
Economies (CERES) Principles to reach an agreement on 
“superior environmental performance.”  The CERES Principles 
include: 
 

• Reducing discharges or other negative effects on air, 
water, land, natural resources or human health to an 
extent "greater than is required by applicable 
environmental requirements;” 

 
• Minimizing negative environmental and human effects 

of raw materials used by the entity or the products or 
services provided by the entity; 

 
• Voluntary restoration, reclamation, enhancement or 

preservation of natural resources; 
 
• Helping other entities produce superior environmental 

performance through mechanisms such as mentoring, 
training, professional development and technical 
assistance; 

 
• Organizing segmented or uncoordinated entities that 

are producing environmental harm into a program that 
produces positive environmental results; 

 
• Reducing waste or hazardous or toxic materials in the 

design, production, delivery, use or reuse of goods; 
 
• Conserving energy or nonrenewable natural 

resources; and  
 
• Reducing use of renewable natural resources through 

more efficient and sustainable methods. 
 
 The general incentives outlined in the proposed 
legislation are similar to other innovation programs and include 
regulatory flexibility, streamlining, technical assistance, single 
point or contact, recognition, and use of logos for public 
relations and marketing.  SB 495 authorizes DNR to promulgate 
rules specifying incentives that are consistent with federal and 
state law that may be provided to participants in “Tier 2.” 
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 Mark McDermid of DNR points out that, "In virtually every 
innovation effort I've looked at, there is a real struggle to put in 
writing the quid pro quo for the elusive superior environmental 
performance.  It occurred to us that the problem was just that: 
Putting it into a rule or law when it should be up to the 
negotiators who know the business, community or problem the 
best, to negotiate the outcomes."29

 
 

 McDermid pointed to the proposed transparent process, 
strong public involvement and solid evaluation system as 
providing checks and balances in the system to ensure that 
"proportionality" is achieved.  The strong stakeholder 
involvement proposed for the program includes the formation of 
a 15-member Environmental Results Council, third parties 
allowed at the contract negotiating table and the ability of third 
parties to ask DNR to terminate a contract.  The Environmental 
Results Council, to be appointed by the governor with 
representation from environmental organizations, businesses, 
local government and general citizenry, will help set goals, 
evaluate transaction costs, assess proportionality of incentives 
and results and recommend procedures for program evaluation.   
 
 A final innovative component unique to Wisconsin is the 
creation of Environmental Results Charters by DNR that allows 
associations to participate and achieve superior environmental 
performance.  DNR believe Charters will lead to the 
establishment of green enterprise zones.  Chartered entities 
may be organized along business sector lines, product lines, 
supply chains, geographic locations, watersheds or biological or 
scientific concept, or any basis necessary to achieve superior 
environmental performance. 
 
 

                                            
29 Quotation of Mark McDermid, Wisconsin DNR, in an IESU article 
“Going to a Higher Level of Environmental Protection with Wisconsin’s Green 
Tier Program.”   
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E.  Innovative Compliance Program: 
Massachusetts Environmental Results 

 
Program Development 

 
 The Massachusetts Department of Environmental 
Protection’s (“MA DEP”) web site indicates that the 
Massachusetts Environmental Results Program (ERP) 
originated in a conversation in 1995 between an environmental 
advocate and an industry representative.  The two agreed that 
substituting environmental performance standards for permitting 
could provide more effective enforcement of standards while 
granting more flexibility to industry.  MA DEP staff developed 
this idea into what is now known as ERP.  
  
 A stakeholder advisory group played an important role in 
developing the concept.  The group was comprised of 
representatives from USEPA, other governmental agencies, 
environmental advocacy groups, business and industry, 
consulting firms, and the legal community.  They advised DEP 
on the design of the certification statement, workbooks, and the 
demonstration project. 
 
 One critical success factor was the high level of support 
this program received.  The Governor, the DEP Commissioner 
and the DEP senior management all supported the ERP and 
MA DEP’s multimedia structure and centralized budgetary 
system also helped ERP managers access resources from 
across the agency.  A total of 14 full-time-equivalents (FTEs) – 
1% of the agency's total staff–were assigned to teams to 
develop the workbooks, performance indicators, prepare 
program regulations, interact with stakeholders, and develop the 
universe of facilities for three business sectors.   
 
 ERP launched a pilot program in 1996 with 18 small to 
medium-size businesses..  These firms volunteered to 
participate and worked with DEP to develop process-specific 
performance standards.  The pilot program also tested other 
ERP techniques including annual compliance certification, 
compliance assistance, and performance standards. 
 
 In 1997 the MA DEP decided to make the program 
mandatory and launched the ERP in two industry sectors: dry 
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cleaners and photo processors.  In 1998, MA DEP added 
printers to ERP and in 2001, MA DEP added new boilers.  
 
 The MA DEP and US EPA signed a Project XL 
Agreement in June 1998 that lays out a process and the criteria 
for how DEP can request and US EPA can provide, federal 
regulatory flexibility.  MA DEP and the US EPA also formed a 
partnership to investigate the transferability of the ERP 
approach to other states and environmental applications.  In 
February 2002, MA DEP published a “Users Guide” to assist 
other states in developing their own ERP programs.30

 
 

 Program Components 
 
 MA DEP developed the ERP to address some basic 
concerns about the effectiveness of the existing regulatory 
system for small businesses.  MA DEP identified the following 
problems with the traditional approach: 
 

• Does not efficiently cover all facilities regulated by the 
state; 

 
• Favors single medium, rather than multimedia, 

compliance; 
 
• Needs to encourage more pollution prevention; 
 
• Leads to significant costs for both facilities and the 

regulator to permit small sources that individually 
contribute a small fraction to overall pollution. 

 
• Could benefit from more compliance assistance to 

inform small businesses of their environmental 
obligations. 

 
• Does not achieve a desired level of environmental 

performance; 
 
• Does not promote lasting change and improvement in 

environmental performance at facilities due to the 
                                            
30  The MA DEP ERP user’s guide appears at 
http://www.state.ma.us/dep/erp/erprepts.htm.  

http://www.state.ma.us/dep/erp/erprepts.htm�
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sporadic nature of inspections; facilities' staff's limited 
understanding of regulatory requirements and 
"beyond-compliance" possibilities; and the frequent 
turnover of facilities within the regulated sectors.31

  
 

 In response to those problems, the ERP approach 
applies three new tools–compliance assistance, self-
certification, and performance measurement–that are integrated 
and complementary.  MA DEP set industry-wide environmental 
performance standards that replace, where applicable, case-by-
case permits.  Facilities in the sectors covered by the 
mandatory ERP receive compliance assistance workbooks, 
training and workshops to educate facility managers about their 
environmental impact and obligations.  Accountability for 
compliance assurance shifts from government to the facility 
while still maintaining the government's oversight role.  The 
ERP requires the facilities to conduct their own environmental 
self-audit, and that a senior company official annually "self-
certify" the facility's compliance status.  This includes 
certification that a facility has systems in place to maintain 
compliance with all applicable state air, water, and hazardous 
waste management performance standards.  If the self-audit 
uncovers problems, the facility must develop a “Return-to-
Compliance” plan. 
 
 MA DEP also developed environmental business practice 
indicators (EBPIs) for each ERP sector.  There are eight EBPIs 
for photo processors, 16 EBPIs for dry cleaners, and 18 EBPIs 
for printers.  MA DEP tracks these industry specific performance 
measures that provide a snapshot of facilities' environmental 
performance before and after certification, as well as 
performance over time.  Prior to beginning compliance 
assistance activities, MA DEP conducted random inspections of 
each sector in the ERP to develop a baseline of industry 
performance.  After the full implementation of ERP in each 
industry sector, MA DEP conducted periodic random inspection 
of each sector using the EBPIs and statistical analysis to 
measure industry performance over time. 
 

                                            
31 MA DEP, The Massachusetts Environmental Results Program: 
Protecting the Environment and  Helping Small Businesses, pg. 4 
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 MA DEP uses these outcomes to determine how to 
target statewide sector resources more efficiently.  If a sector's 
performance is high, MA DEP may decide to reduce the number 
of inspections or audits; if the performance is low, MA DEP may 
increase inspections, compliance assistance, and general 
enforcement actions.  The results are also being used to 
prepare regular Industry Performance Reports for each ERP 
sector.  These publicly available reports will increase 
information availability, and be the principal reporting 
mechanism for the program. 
 

Program Results 
 
 Because MA DEP built performance indicators into the 
program and the program has been operating for six years, the 
ERP appears to have some comprehensive results.  Just a few 
of the documented results include:32

 
 

• ERP data reveals overall environmental performance 
improvements in all three business sectors originally 
targeted; 

 
• Using its indicators, DEP has determined a statistically 

significant improvement in the overall performance for 
dry cleaners, photo processors and printers, compared to 
the first year of certifications; 

 
• Significant environmental results have also been 

determined.  As an example, in the dry cleaning sector 
DEP has estimated that more than 22 tons of 
perchloroethylene emissions have been reduced as a 
result of industry performance improvements; 

 
• ERP's focus on small sources of environmental 

emissions has allowed DEP to better quantify the 
cumulative impact.  For example, based on average 
facility purchases of perchloroethylene in the state, the 
current dry cleaner universe of regulated facilities is 
equivalent to about 60 hazardous air pollutant major 
sources.  Based on the potential to emit for all printers 

                                            
32  Lauren Liss, The Massachusetts Environmental Results Program – 
Improving Environmental Performance on an Industry Sector Basis. 
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under the ERP emission threshold in the state, the printer 
universe of regulated facilities is equivalent to about 17 
VOC major air emission sources. 

 
• Many small businesses have experienced cost savings.  

Implementing pollution prevention techniques has saved 
money as well as fee consolidation and cost reductions.  
MA DEP gives an example of a mid-sized printer who 
found the annual $200 ERP fee saved him the $2,000 
permit fees he previously paid. 

 
• MA DEP states that ERP has help bring many more 

facilities into the regulatory system.  The number of 
facilities identified for the three ERP sectors has 
increased from approximately 380 to over 2,200.  
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IV. Lessons Learned From State & Federal 
Initiatives 

 
The Evolving Role of US EPA 

 
 In January 2002, the General Accounting Office released 
a Report on “Overcoming Obstacles to Innovative State 
Regulatory Programs (GAO-02-268).  The GAO Report was 
highly critical of US EPA’s Project XL and US EPA’s interaction 
with the 15 state environmental agencies interviewed (including 
the Massachusetts, Michigan, New Jersey, Oregon and 
Wisconsin programs described in Section III). 
 
 The GAO Report provides an excellent overview of the 
types of issues that the US EPA and state regulatory agencies 
encounter when developing “next generation programs.”  As 
discussed in Section I above, there is a tension between the 
limitations on administrative discretion that has been built into 
30 years of federal statutes and regulations, and the ability of 
state environmental programs to offer “flexible permits” to 
certain applicant facilities.  The GAO Report concludes that US 
EPA’s approach and culture has lead it to unfairly resist state 
efforts to innovate. 
 
 The anecdotal evidence we collected during interviews 
with state officials supported this finding by the GAO Report.  
With the exception of Oregon, state officials reported that 
negotiations with US EPA over Memoranda of Agreement 
authorizing state innovation programs were difficult, frustrating 
and unnecessarily contentious.  Some of the difficulty could be 
attributed to differences in the US EPA Regional offices.  
However, as was discussed in Section II, it also appears that 
US EPA has been in the process of sorting out its own role in 
“next generation” reforms.  
 
 At the time Project XL was launched, it appeared that US 
EPA wanted to be involved directly with the negotiation of every 
“next generation” permit in the entire country.  For example, at 
the time New Jersey proposed its Silver Track program, US 
EPA was inclined to make the whole program a Project XL 
initiative (perhaps the most egregious example of the so-called 
“command and control” culture cited by the GAO Report). 
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 US EPA seems to have learned from its earlier 
experiments with the “next generation” projects at the federal 
level.  The recently revamped Performance Track program 
seems to provide a model for the first “tier” of a “multi-tiered” 
approach, while allowing states to define the specifics of a 
“second or third tier.”  Whether or not the inspiration was 
derived from the GAO Report, the US EPA seems genuinely 
eager to partner with states on “next generation” permit 
programs.  The timing of Cal/EPA’s interest in moving forward 
with a “next generation” proposal seems fortuitous in this 
regard.     
 
 Establishing Baseline Data and Measuring Outcomes 
 
 In general, local and national environmental groups have 
opposed “next generation” proposals.  Several state programs 
that included environmental groups in their Advisory 
Committees still face some opposition and/or reluctant support.  
For example, there is still a debate in Wisconsin as to whether 
the “right people” participated on the Advisory Committee on 
behalf of environmental groups.  At the June 2002 Multi-State 
Workgroup Meeting, a representative of the Sierra Club made a 
point of saying the organization did not support the proposed 
Wisconsin Green Tier legislation even though a local chapter 
representative served on the Advisory Committee. 
 
 This opposition is based in part on a fear of “backsliding” 
or trading off more discharges/emissions of some contaminants 
in exchange for significant reductions of other contaminants.  
This “backsliding” argument is particularly persuasive when the 
proposed reductions would have been made by the applicant 
facility anyway (for other economic or process reasons).  In that 
instance, discharges/emissions from the applicant facility might 
actually increase over what they might have been without the 
flexibility provided by a “next generation” permit. 
 
 We believe the best answer to the “backsliding” 
argument specifically, and to those who are reluctant to move 
away from the traditional approach generally, is good data.  
There is no other way to establish whether an alternative 
approach will yield “significant environmental results” (no matter 
how you define “significant”).   
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 Good data should be obtained from facilities before they 
can participate in a “next generation” project, so establishing a 
“baseline” of current emission and discharge data should be a 
pre-requisite of entering any Cal/EPA initiative.  Once a good 
baseline is established, the facility participating in the program 
should be required to submit “progress reports” that can be 
compared to the baseline.  Marianne Fitzgerald of Oregon DEQ 
suggested that environmental groups in Oregon generally 
support the Green Permits program because DEQ posts all of 
their Green Permits and the related emission/discharge data on 
the DEQ web site.  Cal/EPA should follow the same approach of 
providing public access to baseline and performance data in 
Permit Innovations. 
 

Massachusetts and Wisconsin are two state programs 
with relatively good approaches on collecting baseline data.  
Although the Massachusetts ERP focuses on industry sectors 
and uses industry-specific Environmental Business Practice 
Indicators, the ERP has been able to track results from their 
inspection and compliance audits to determine priorities and 
strategically target compliance inspections and assistance 
efforts. 
 
 The Wisconsin ECPP external Advisory Group and an 
internal DNR working group jointly prepared a “performance 
factors table.”  The table provides performance measures for 
five categories including protection of the environment, pollution 
prevention, flexibility and cost savings, information sharing, and 
public participation and trust.  According to DNR the 
performance measures are not mandatory; they represent a 
"toolbox" of potential indicators that may vary from facility to 
facility.  The Wisconsin Program Performance Measures Table 
is attached as Appendix F. 
 
 The Important Role of an Advisory Committee 
 

Without exception, all state innovation programs have 
involved stakeholder participation early in the program 
development process.  For some programs, inclusion required 
meetings with industry and non-government organizations either 
separately or jointly.  Other programs formalized the relationship 
through the creation of an advisory committee or task force 
comprised of representatives of identified organizations.  In 
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some instances, the enabling legislation specified the 
establishment of an advisory group and the terms of reference 
detailing their scope of work. 
 

An external advisory group brings transparency and 
credibility to the process.  At the same time, if the right people 
are at the table, industry and NGO representatives can 
contribute enormously to the design of the program 
components.  Each sector brings diverse views that can be 
discussed constructively in such a forum, resulting in a much 
better product.  As several state program managers observed, 
the external working group enabled relationships to develop and 
trust to foster. 
 

One drawback to creating an advisory committee is the 
amount of resources required.  External committees add 
additional time to the development process, eat up staff time in 
terms of organizing and servicing the committee, and require 
resources to enable equal participation by all sectors.  The 
corollary to this is that one can spend the time, energy and 
resources upfront, or spend it later when the program runs into 
obstacles that may not have existed if stakeholders had been 
involved earlier. 
 

Advisory committees have made a considerable 
contribution to other projects at Cal/EPA.  The EMS pilot project 
benefited from the oversight of two stakeholder groups, the 
Northern and Southern California Working Groups.  The 
Environmental Protection Indicators for California (EPIC) project 
was guided by individuals and organizations including the EPIC 
External Advisory Group and the EPIC Interagency Advisory 
Group. 
 

Another advantage of involving an external Advisory 
Committee is the ownership and commitment they develop for 
the program.  Industry and NGO leaders external to state 
agencies advocating for a concept and a program often carry 
more weight with legislators.  In the case of Wisconsin, the 
ECPP Advisory Group developed the concept for the Green Tier 
program and submitted legislation to the legislators with a cover 
letter outlining the conditions of their support. 
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 Low Program Participation Levels  
 

Several program coordinators in other states expressed 
their surprise at the low number of participants.  There are two 
types of “next generation” programs in other states - those 
where the primary incentive is public recognition; and those 
where the primary incentive is regulatory flexibility.  The value of 
the public recognition incentive is based entirely on how 
valuable industry perceives it to be.  Those programs where the 
marketing and execution of the public recognition component is 
sophisticated and unique (e.g. Michigan's C3 program), 
experience a high participation rate once the program is up and 
running. 
 

While industry representatives on program Advisory 
Committees consistently advise the need for greater regulatory 
flexibility, participation appears to vary depending upon how that 
flexibility is executed.  For example, New Jersey's Silver Track 
has 12 participants, but at the request of industry, the 
department went on to design higher tiers in order to gain higher 
environmental benefits in return for greater regulatory relief. 
 

One issue is how that “flexibility” is delivered.  Those 
programs that provide certainty by stating up front what 
regulatory relief is available (Michigan's C3 program), avoid 
protracted, uncertain negotiations.  Those programs where 
agreements are negotiated on a case-by-case basis (with US 
EPA involvement) may deliver greater gains to both the 
environment and industry, but have a great deal of uncertainty 
and higher transaction costs associated with them.  Potential 
participants are immediately limited to those large enough to 
make the significant resource investment, spend an unknown 
amount of time in negotiations, and are willing to live with the 
uncertainty of whether or not agreement will be reached and a 
permit issued.  In several state pilot programs, participants left 
the programs because the transaction costs were too high. 
 
 Incentives Offered in State Programs 
 

State programs provide a variety of incentives for 
industry that appear to be acceptable to US EPA and 
stakeholders.  No program contains all of these incentives, but 
some include a combination of several of the following: 
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• Expedited Permitting (accelerated review of permit 

applications for program participants). 
 
• State Tax/Financial benefits (including permit fee 

reductions or rebates). 
 
• Technical Assistance and Workshops about 

Environmental Management Systems.  
 
• Specific Schedules and Deadlines for Permit Reviews 

and Negotiations.   
 
• A Single Point of Contact in the State Agency.  
 
• Regulatory “Flexibility.33

 
”  

• Deferred Civil Enforcement.   
 
 
 Critical Success Factors 
 

• High Level Leadership and Sponsorship of the 
Program 

 
The programs that excel are those that are personally 

endorsed by the Governor and the head of the environmental 
state agency.  A visible leader making the point that the 
program (and the objective behind it) is a priority for the agency 
sends a clear message to all stakeholders.  Industry, non-
government organizations and the regulators need to see that 
commitment from the top in order to make their own 
commitment to participate in the development and 
implementation of a program that will really work. 
 
 
                                            
33  Two examples of “flexibility” are permit modifications of: 1) Title V of 

the Clean Air Act’s “new source review provisions” and 2) the 
Resource Conservation and Recovery Act’s “90 day rule” for storage 
of certain hazardous wastes on site.  These modifications are 
granted when triggered by the installation of equipment or 
implementation of a new process designed to achieve significant 
environmental benefits.   
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• Agency Organization and Program Resources 
 

Cross-media programs and “pilot programs” that do not 
have a clear home in any of the agency's main program areas 
(water, air, toxics etc.) are often viewed by staff as additional 
work layered upon their day jobs.  Consequently the program is 
not given priority and is susceptible to languishing due to 
apathy.  Successful state programs are those that have been 
adequately resourced with staff, and in particular, a program 
manager dedicated to driving the project forward.  In several 
state examples their programs arose out of pollution prevention 
activities and consequently the program staff is "housed" with 
pollution prevention staff. 
 

Program coordinators in other states indicate that the 
program development phase is resource intensive.  If resourced 
properly upfront, then the costs of the program over time will 
level out as less staff may be needed to maintain and operate 
the program (this also depends upon the number of participants 
entering the program at any one time).  If early stakeholder 
consultation and program development is not adequately 
resourced, program costs may increase later when more difficult 
consultation and negotiation is required at the time of permitting. 
 

• Early Stakeholder Participation 
 

Critical to the success of any program is the involvement 
of stakeholders in program development and implementation.  
The questions then become when is the right time to engage 
them and what is the most effective way? 
 

Most program coordinators indicated that a key factor of 
their state's success was involving non-profit groups and 
industry representatives as early as possible in the process.  
Different mechanisms have been used around the country 
including Advisory Committees (often with an independent 
chair), stakeholder meetings led by senior management of the 
environmental agency, or some form of taskforce.  In the case 
of most programs the stakeholder participation is greatest in the 
development phase as this is the point where policies are 
established and any rule-making takes place. 
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V. California Innovations for Environmental 
Excellence  

 
 We recommend that Cal/EPA design and implement a 
three-pronged approach - “California Innovations for 
Environmental Excellence” over the next 1 - 3 years.  This 
Innovations Initiative will build upon the lessons learned from 
the California Environmental Management Systems (“EMS”) 
Project, “next generation” programs in other states and US 
EPA’s Project XL.34

 

 The “Innovations” umbrella will cover a 
broad mix of policy, program and process areas that fall into 
three separate but related categories: permits, process and 
compliance.  After the initial phase of implementation has been 
completed, the role of the Innovations Initiative will be to expand 
the scope of the Innovations programs to currently unregulated 
causes of environmental degradation (such as urban sprawl) 
that can best be addressed over the longer term (i.e. the next 3 
- 10 years). 

 The Innovations Initiatives will range from the complex to 
the mundane and from the “state-of-the-art” to the types of 
things that might have been done in California a long time ago.  
However, we strongly recommend packaging all three 
Innovations together and keeping the justification for the 
Innovations very simple: 1) to achieve significant 
improvements in environmental performance; and 2) to 
establish clearly defined, environmental indicators to 
measure those improvements in environmental 
performance.  Although there are a variety of proposals that fall 
under the three categories of Innovations Initiatives, we believe 
all three Initiatives complement one another, and that all three 
can help to fulfill the two simple goals described above in both 
the near and long term.  
 
 The three main Innovation Initiatives should not be 
implemented as “pilots.”  None of the Innovations Initiatives 
require new legislation or regulations in the near term, so they 

                                            
34  For a summary of California’s EMS “pilot programs,” see Cal/EPA 

Environmental Management System Project - Final Draft Report 
(September 10, 2002) available at: 
http://www.calepa.ca.gov/EMS/Publications/2002/Sept10/FinalDRAF
T091002.doc.  

http://www.calepa.ca.gov/EMS/Publications/2002/Sept10/FinalDRAFT091002.doc�
http://www.calepa.ca.gov/EMS/Publications/2002/Sept10/FinalDRAFT091002.doc�
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should be presented to the BDOs, local and regional 
government agencies, stakeholders and the public “as a new 
way of doing business at Cal/EPA.”  At US EPA and in other 
states, it is very difficult to get program staff interested and 
vested in “pilot programs” that are not directly related to their 
own programs and budget.  Sections V and VI below will 
provide some additional details on the mechanics of how to 
build the three Innovations Initiatives into the relevant programs 
at Cal/EPA and the BDOs.  In general, we suggest that the 
Process Innovations Initiative (and the Committees and 
Subcommittees that staff it) become the vehicle, over the long 
term, for implementation of all three Innovations Initiatives and 
for charting a unique path towards “sustainable” growth in 
California.    
 
 

A. Permit Innovations  
 
 We believe that in the first three years of implementation, 
Permit Innovations will serve as the “flagship” of the Innovations 
Initiative.  The Permit Innovations Initiative will establish a 
voluntary alternative “track” for permit applications within each 
of the BDOs.  Although the first “tier” of this voluntary “track” will 
focus on individual media and programs, a second “tier” will 
provide for cross-media and cross-program permits.  Permit 
Innovations will target industry leaders and will draw on the 
experiences of other states that have experimented with “next 
generation” programs and lessons learned from Cal/EPA’s EMS 
pilot program and US EPA’s Project XL.   
 
 Each of the Innovations Initiatives will require staffing and 
support from Cal/EPA and the BDOs.  Some of the Innovations 
Initiatives will require participation by US EPA Region IX and 
other state agencies in California.  Finally, some of the 
Innovations Initiatives would benefit greatly from input and 
feedback from Advisory Committees consisting of business 
groups, environmental groups, scientists from the UC System 
and non-profit groups.  
 
 The Permit Innovations Subcommittee  
 
 Program and management personnel from Cal/EPA and 
all of the BDOs will staff the Permits Innovations Initiative.  A 
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special effort should be made to identify the appropriate mixture 
of state, local and regional expertise to serve on the Permit 
Innovations Subcommittee.35

 

  In addition, an Advisory 
Committee consisting of business, environmental and non-profit 
groups will advise the Subcommittee.  When appropriate, 
scientists in the UC system and or academic researchers will be 
invited to participate.  

 All of the Committees to be tasked with implementation 
of the Innovations Initiative will be described in greater detail in 
Section VI below. 
  

The First “Tier” - The Performance Track  
 

The first “tier” of Permit Innovations will be consistent 
with US EPA’s Performance Track in several respects.  This 
first “tier” will also serve as a “qualifying” or “screening” level for 
companies that want to pursue a second “tier” - the California 
Innovations Track.    
 
 US EPA and Cal/EPA will jointly promote participation in 
the first tier - the Performance Track.  In order to be admitted to 
the Performance Track Program, California participants must 
complete all of the requirements of the national program.  These 
requirements include:  1) certification that an “EMS” or “ISO 
14000” plan has been in place for one full cycle of 
implementation; and 2) certification that the applicant facility has 
a “demonstrated record of compliance.”  The US EPA 
Performance Track program defines a “demonstrated record of 
sustained compliance” to include 5 years or more without a 
criminal conviction or plea, and 3 years or more with no more 
than 3 “significant” civil violations at the facility.36

                                            
35  Environmental permitting (and enforcement) in California is 

performed by a diverse group of state, regional and local 
government agencies and offices.  For a summary of the history of 
regulatory agencies in California see “The Long and Winding Road 
to Cal/EPA at: 

  In addition, 

http://www.calepa.ca.gov/History01/calepa.htm.  

36  Each US EPA program uses its own program-specific criteria for 
“significant violations” based on the applicable statutes and 
regulations.  Significant Non-Compliance (SNC) and High Priority 
Violation (HPV) are terms used to describe compliance status 
related to the violations of environmental requirements that EPA 
deems the most serious and that may pose a more severe level of 

http://www.calepa.ca.gov/History01/calepa.htm�
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facilities involved in ongoing litigation with state or federal 
environmental agencies are not eligible. 
 
 Baseline Data Submissions  
 
 A third requirement for continued participation in the first 
“tier” will be unique to California.  Once a company enters the 
Performance Track, Cal/EPA will require the facility to submit 
baseline data for emissions and discharges of specific 
contaminants in a format specified by Cal/EPA.  This “baseline 
data” submission will likely consist of data the facility already 
submits to one or more of Cal/EPA’s BDOs, but the data will be 
formatted to facilitate regional and statewide analysis.37

 
 

 Cal/EPA and the BDOs will develop the list of 
contaminants to be included in the baseline data submissions, 
but we recommend that the baseline data submissions be 
consistent with the EPIC Indicators and comprehensible by the 
general public and key stakeholders such as the legislature.  
For example, for air emissions, we recommend using the same 
criteria used in several “cap and trade” proposals - Nitrogen 
Oxides, Sulfur Dioxide, Carbon Dioxide and Mercury.  Three of 
these four are already reported to Cal/EPA and US EPA and 
Carbon Dioxide, which is not currently a regulated emission for 
stationary sources, is still a very important cause of global 
warming.  Although Cal/EPA may decide to collect additional 
site-specific baseline data for participants in the “2nd Tier” of 
                                                                                                       

environmental threat..  The US EPA’s Water and RCRA programs 
use the term SNC, while its Air program uses HPV.  Additional 
information on the definition of “significant violations” is available at 
http://www.epa.gov/performancetrack/compliance/index.htm.  
Unintentional and “technical” violations tend not to be deemed 
“significant” by US EPA for the Performance Track Program. 

37  These submissions of “baseline data” for participating facilities will 
not replace existing reporting requirement under the federal Clean 
Air Act, Clean Water Act and other environmental statutes and 
regulations.  These baseline data submissions will be used by 
Cal/EPA to evaluate the future performance of the facility.  As will be 
discussed below, one of the long-term policy goals of the Process 
Innovations Initiative will be to streamline and simplify all of the 
reporting requirements of Cal/EPA programs.  In the near term, 
these baseline data submissions will greatly enhance Cal/EPA’s 
ability to analyze the facility’s performance and facilitate public 
access to facility-by-facility performance data. 

http://www.epa.gov/performancetrack/compliance/index.htm�
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Process Innovations, the baseline data submission requirement 
for the Performance Track should be kept as simple as 
possible. 
 
 Cal/EPA will be required to negotiate this third element, 
the baseline data submissions with US EPA Region IX.  It is not 
a required element of Performance Track  
nationwide, but it is a logical “add on” feature, particularly for 
those companies that want to pursue the higher “permit tiers.”  
US EPA can also use the baseline data for evaluating progress 
made by its Performance Track facilities.  Most of the states that 
have implemented “next generation” programs have entered 
into a Memorandum of Agreement (“MOA”) with US EPA.  We 
recommend that approach generally and that the “baseline 
data” issue be addressed specifically in the MOA. 
 
 The “baseline data” issue is critical for three reasons.  
First, without good baseline data through which future permit 
modifications can be measured there simply is no way for 
Cal/EPA (or the public) to know whether Permit Innovations is a 
success.  For example, one criticism of the US EPA “33/50” 
pollution prevention initiatives of the mid-1990’s was that 
incomplete or old baseline data was used to calculate the “33% 
and 50%” reductions in emissions of the targeted contaminants.  
While most would agree that the “33/50” program was a public 
relations success for the agency and the program participants, 
few can credibly argue that they know for certain that the 
“33/50” program actually reduced emissions of the targeted 
contaminants to levels that were below the levels that would 
have been achieved in the absence of the program. 
 
 Second, citizens groups, environmental groups and the 
general public should have access to enhanced data at any 
facility on the “alternative permit track.”  The “baseline data” 
requirement will work as a screen on participants.  The data will 
have to be up to date, cover the parameters that will be set by 
Cal/EPA (in consultation with US EPA), and be available to 
Cal/EPA in a format compatible with Cal/EPA’s information 
technology system.  All emission data collected through the 
“alternative track” program will be posted and available to the 
public on Cal/EPA’s web site. 
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 Third, having baseline data available for a facility that 
applies for a permit modification or a higher “tier” permit will 
make enforcement and compliance monitoring much more cost 
effective and efficient.  This is one reason why we believe US 
EPA will be willing to negotiate on this point with Cal/EPA.   
 
 Benefits of Participating in the Performance Track 
 
 The benefits of participating in the Performance Track 
will include all of the existing and future benefits available from 
US EPA.  The benefits of participating in US EPA’s 
Performance Track currently include:  
 

• Low priority status for inspection targeting purposes; 
 
• Consideration of good faith as a discretionary factor in 

the assessment of future penalties; 
 
• Use of the US EPA “Achievement Track” logo and 

public recognition awards; and  
 
• Participation in “peer exchanges” with other 

Performance Track participants and informal 
information sessions with senior US EPA officials.   

 
 In California, participants in the Performance Track will 
be eligible to apply for entry into Cal/EPA’s “2nd Tier” permitting 
program described below.  The only additional requirement for 
applying for a “2nd Tier” permit will be that applicants must 
submit two years of baseline data for the participating facility.38

 

  
Once the baseline data for a facility has been submitted, 
Cal/EPA will also list the facility and its performance data on the 
Cal/EPA web site. 

                                            
38  Please note that this does not necessarily mean that Performance 

Track facilities will have to wait two years to apply.  Facilities will be 
able to submit a historic baseline of data if the information is in the 
format required by Cal/EPA.   
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 The “Second Tier” - California’s Innovations Track 
 
 The general focus of California’s Innovations Track will 
be to enable individual facilities (and in some instances, small 
businesses with similar types of facilities) to move “beyond 
compliance” in three ways.  First, by granting permit 
modifications to those specific aspects of the traditional 
regulatory structure that would otherwise inhibit the 
achievement of “significant environmental benefits,” the 
Innovations Track will enable participating facilities to reduce 
their emissions and discharges below the levels they would 
have been able to achieve otherwise.  Second, the Innovations 
Track will consider proposals that lead to more moderate 
environmental benefits at significantly lower costs.  Third, the 
Innovations Track will consider cross media benefits of a 
proposed permit modification or process change including 
environmental benefits in currently unregulated areas.  Because 
of the previously submitted baseline data, evaluation of an 
applicant facility’s future performance by Cal/EPA, community 
groups and the general public will be easier for all parties than 
under the current system.   
 

Based on the “lessons learned” from other states and US 
EPA’s Project XL program, we suggest that Cal/EPA allow 
facilities to apply for two different types of Innovations Permits - 
generic permit modifications and site specific permit 
modifications. 
 
 Generic or “Off the Shelf” Innovations Track Permits 
 
 Cal/EPA will convene a Permit Innovations 
Subcommittee comprised of program staff and management 
from all of the BDOs.  US EPA Region IX program staff should 
also be invited to participate in meetings of the Permit 
Innovation Subcommittee.  The Permit Innovations 
Subcommittee will also convene an Advisory Committee 
consisting of business groups, environmental groups, non-
profits and academic researchers. 
 
 Many states that have implemented “next generation” 
permit reforms have been somewhat surprised by the low levels 
of participation from the private sector.  These low participation 
levels result in part from the high transaction costs associated 
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with negotiating with state and federal agencies for a site-
specific permit modification for a facility.  These transaction 
costs include the development of a proposal, time spent 
meeting with the regulatory agency to describe the proposal and 
its effectiveness and reliability, time negotiating with the state 
and regulatory officials who must approve the proposal and the 
time (and uncertainty) spent waiting for a decision on whether 
the proposal can be approved.   
 
 Many of these transaction costs could be reduced or 
altogether avoided if the regulatory agencies can agree on a list 
of “pre-approved” permit modifications for participants in the 
Innovations Program.  This may appear at first blush to require 
a great deal of effort on the part of state and federal agency 
staff, but we believe that an initial list could be developed by the 
Permit Innovations Committee quickly and easily if the Permit 
Innovations Subcommittee starts by looking at those 
modifications that have already been granted by US EPA in the 
Project XL program and modifications that US EPA has already 
approved for state based “next generation” permit programs.  In 
this way, US EPA would not (at least initially) be asked to 
approve a permit modification that it had not already approved 
in another US EPA Region or state program.  In addition, state 
and federal agency staff would not be tasked with inventing new 
ways for businesses to “move beyond compliance.”  To the 
contrary, the Permit Innovations Subcommittee would only be 
tasked with looking at previously approved permit modifications 
that “worked.”39

 
  

 Two examples of “pre-approved” permit modifications 
may be illustrative.  First, several state “next generation” permit 
programs have granted a variety of modifications to the “new 
source review” provisions of the federal Clean Air Act.  For 
example, assume a permitted facility generates its own heat 
                                            
39  As mentioned in Sections II, III and IV above, previous “next 

generation” pilots and programs in California and other states have 
been criticized for the lack of data available to determine whether the 
permit modifications in question resulted in decreased emissions or 
discharges from the facilities participating in the “next generation” 
programs.  One of the most important tasks of the Permit 
Innovations Subcommittee will be to evaluate whether previously 
granted modifications lead to reductions in emissions and discharges 
that would not have otherwise occurred without the modification. 
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and electricity with a coal fired generator or a low efficiency 
natural gas powered generator.  The current generator is 
responsible for approximately 20% of the air emissions from the 
facility.  The facility manager discovers that there is a high 
efficiency natural gas generator on the market that will save 
energy costs and reduce emissions by half.  The actual 
manufacturing process at the facility and the chemicals 
consumed and discharged will not change - only the method of 
generating power for the facility.  Under the federal Clean Air 
Act, the facility would normally be required to go through the 
entire permitting process (that can in some instance take three 
years) to address the “new source review” of the new gas fired 
generator.  In those state programs that grant modifications to 
all of the processes and procedures normally associated with 
“new source review,” these types of energy saving, emission-
reducing changes have been approved on an expedited basis.40

 
 

 Second, under the Resource Conservation and Recovery 
Act (“RCRA”), there are strict limits on the amount of time that 
used hazardous chemicals may be stored on site at the facility.  
Typically, the limit is 90 days.  In some states “next generation” 
programs, this 90-day rule has been waived (and extended to 
180 days) in those instances where the purpose of the 
additional storage time is to recycle the hazardous wastes or to 
mix two hazardous wastes together to create a less toxic or 
inert waste product.  By encouraging the re-use or conversion of 
the waste product, the modification of the 90-day rule results in 
the generation and disposal of a much lower volume of 
hazardous waste from the facility.   
 
 After an initial list of “pre-approved” permit modifications 
is developed during the first 6 months, the list should be 
forwarded to US EPA Region IX and US EPA Headquarters 
(remember that program staff from US EPA Region IX will be 
working on the Permit Innovations Subcommittee) for approval.  
Once US EPA approves this initial list, the Permit Innovation 
Subcommittee will be asked to expand the list to include any 
permit modifications that program management and staff deem 
appropriate.  The Subcommittee will pay particular attention to 
                                            
40  In this example, any change in the manufacturing process that would 

lead to significant environmental benefits (i.e. 20% reductions in 
emissions over three years) would also be eligible for consideration. 
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those types of permit modifications that might affect an entire 
industry sector and/or groups of small businesses.  At this 
stage, the Subcommittee will invite more extensive participation 
from business groups and environmental groups outside of 
Cal/EPA and US EPA.  In addition, because this second set of 
“pre-approved” permit modifications would be breaking new 
ground, these modifications may be required to undergo formal 
regulatory review in California. 
 
 We believe that most businesses that choose to apply for 
an Innovations Track permit will apply for a “generic” rather than 
a “site-specific” permit.  We believe that the list of generic permit 
modifications available through the Innovations Track should 
never be considered “complete.”  Instead the Permit Innovations 
Subcommittee should serve as the focal point for cross-media 
proposals within and without Cal/EPA.  Over time, legislative 
staff from California may be interested in participating in the 
Permit Innovations Subcommittee or the Advisory Committee. 
 

Defining “Significant Environmental Benefits” and 
“Beyond Compliance” 

 
 Perhaps the most difficult aspect of designing a “2nd tier” 
for the Permit Innovations Initiative is defining “how much is 
enough” to qualify for the higher permitting tier.  First, there 
must be some definition to the environmental benefits gained 
over the baseline to track the success of the program and to 
spur potential applicants to do better than others in the same 
industry.  However, by stating that 10%, 20% or 30% etc. is 
“enough” to qualify for the higher permitting tier, Cal/EPA risks 
losing some of the environmental benefits that might have been 
achieved had the “bar not been set so low.”  This was one of the 
lessons learned in Cal/EPA’s EMS pilot program. 
 
 Second, the “tiered” permitting system should encourage 
“significant environmental benefits” whether or not those gains 
are in areas that are currently regulated.  By making a hard and 
fast rule that proposals must achieve “at least a 30% reduction 
in emissions/discharges,” Cal/EPA might discourage proposals 
that would achieve more moderate reductions in regulated 
areas but provide significant benefits in unregulated areas. 
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 We believe that ultimately the Permit Innovations 
Subcommittee should define “significant environmental benefits” 
for Permit Innovations.  However, as a starting point we propose 
that any applicant for a site-specific permit modification will be 
required to demonstrate 20% reductions over the baseline over 
three years.  If an applicant facility can demonstrate that there 
will be other benefits of the proposal in unregulated areas (i.e. 
energy savings, reductions in runoff etc), then this requirement 
will be reduced to 10% reductions over the baseline over three 
years. 
 

Permit Applications and Public Notice for the 
“Generic Modifications” 

 
 The permit application process for the “generic 
modifications” in the Innovation Track should be relatively 
simple.  After the baseline data for the facility is established, the 
facility can apply for an expedited “permit modification.”  At the 
time of the application, formal public notice must be provided 
and a 60-day public comment period would follow.  After 120 
days, Cal/EPA will issue a decision on the permit application. 
 
 The initial list of “permit modifications” (drawn from those 
approved by US EPA previously) will probably not draw a lot of 
public comment and opposition.  As the January 2002 GAO 
Report that is described in Section II above concluded, US EPA 
has taken a very cautious approach to innovation proposals 
from the states. 
 
 As mentioned above, once the initial list of “permit 
modifications” is completed, the second list of “new permit 
modifications,” will go through the normal regulatory review 
process.  It is important to note here that there will be three 
opportunities for non-profits and environmental groups to 
comment on a proposed “permit modification.”  First, 
environmental groups and non-profits will be invited to 
participate on the Permit Innovations Subcommittee’s Advisory 
Council.  Second, non-profit and environmental groups will have 
an opportunity to comment during the formal rulemaking 
process on any proposed set of “new modifications.”  Third, as 
individual companies apply for a “permit modification” on the 
Innovations Track, non-profit and environmental groups will 
have an opportunity to comment on the individual permit 
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application.  We believe these three opportunities for comment 
will help to filter out controversial “permit modifications” and will 
help build support for Permit Innovations in the long term. 
 
 Benefits of “Generic” Permit Modifications 
 
 Although the initial scope of “generic permit 
modifications” available will be somewhat limited, the advantage 
of this option in the Innovations Track for businesses will be the 
low transaction costs and the certainty of an agency decision 
within 120 days.  Once the baseline data submission 
requirements are established for the applicant facility, pursuing 
the “generic permit modification” option will not require a great 
deal of procedural effort.  Although the applicant facility will 
have to submit performance data on a regular schedule, most if 
not all of that data will be information that the facility was 
required to submit anyway.  For Cal/EPA, because of the 
baseline data submissions, the benefits to the environment will 
be easy to measure and track.  Any “backsliding” from the 
previously agreed to targets will also be relatively easy to 
detect. 
 
 Site Specific Permit Modifications  
 
 Participants in the Performance Track will also be eligible 
to apply for a site-specific Innovations Track permit modification.  
This application process will take twice as long and the 
applicant facility will be required to pay for the agency’s costs to 
review the application.  In addition, the applicant facility will be 
required to allow for a 90-day comment period during which 
public hearings could be required upon the request of local 
community groups or a state wide environmental group. 
 
 However, the benefits of the site-specific permit 
modifications will be increased flexibility.  Applicant facilities will 
be able to obtain a true cross-media permit review from the 
Permit Innovations Subcommittee.  In addition the Permit 
Innovations Subcommittee will have the authority to consider all 
environmental benefits (whether they are currently regulated 
activities or discharges) during the permit application review.  
However, applicant facilities will be required to achieve 
reductions in environmental emissions or discharges of 20% or 



  
 

California Innovations for Environmental Excellence                  75 
Public Works LLC 

more to the facility’s baseline in three years to be considered for 
a site-specific permit modification. 
 
 Site Specific Permit Modification Application Process 
 
 We recommend that the site specific permit application 
process be an iterative process with a series of deadlines 
requiring feedback on the viability of the proposed permit 
modification as the application process evolves.  The process 
should consist of the following elements: 
 

• Pre-Proposal Presentation  
 
 Within 60 days of submitting a preliminary application, 
the applicant facility should have an opportunity to make a 
presentation to the Permit Innovations Subcommittee.  Within 
30 days of the presentation, the Subcommittee will provide 
feedback on whether the proposal is viable.  A determination of 
“viability” would be the equivalent of a request to “tell us some 
more.”  It would not require the Subcommittee to approve the 
permit modification. 
 

• Submission of Full Application 
 
 After a determination of viability is received, the applicant 
facility may submit a full application for the permit modification 
with a detailed description of the proposed change and its 
environmental benefits in comparison to the two years of 
baseline data.  At the time the full application is submitted, the 
facility would also be required to provide public notice of the 
proposed permit modification. 
 

• Public Hearings/Briefings  
 
 Within 30 days of the public notice, local community 
groups, state environmental groups and interested individuals 
will have the right to request a public hearing on the proposed 
plan.  Applicant facilities will also be encouraged to make a 
presentation to the Advisory Council to the Permit Innovations 
Subcommittee. 
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• Decision on Applications 
  
 Within 120 days of receiving the full application, the 
Permit Innovations Subcommittee will be required to make a 
decision on the proposed permit modification.  The 
Subcommittee will be required to consider all comments 
received during the public comment period.  The Subcommittee 
will also be required to consider all of the environmental benefits 
and cost efficiencies that would result from the modification. 
 

• Performance Data Availability  
 
 After a site specific permit modification is granted, 
Cal/EPA will set a schedule for the submission of discharge and 
emission data from the facility (and any other relevant indicators 
of environmental benefits).  All data submitted and the 
previously established baseline data for the facility will be made 
available on the Cal/EPA web site.  Because there will be a 
wide variety of permit modifications proposed, Cal/EPA will 
reserve the right to require submissions on previously 
unreported information.  For example, Cal/EPA might request 
information on storm water runoff at the facility if a waste 
water/storm water recycling system is part of the permit 
modification proposal. 
 
 Pilot Program for an Alternative Application Process  
 
 California is unique as it has more than 30 year 
experience with the California Environmental Quality Act 
(“CEQA”) for evaluating environmental impacts, mitigation 
measures and project alternatives for a diverse set of projects 
requiring environmental permits.  Cal/EPA could build upon this 
experience and allow “next generation” permit applicants to 
utilize the CEQA process to fulfill the public comment 
requirements of the “site specific permit modification” 
application process.  We understand that this “CEQA 
alternative” could be created with relatively minor revisions to 
the California Public Resources Code.  In addition, we 
recommend that this “CEQA alternative” be established as a 
pilot program under the Innovations Initiative. 
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 Conclusion – Permit Innovations 
 
 We believe the Permit Innovations Initiative will be the 
most “conventional” of the three Innovations and holds out the 
greatest promise for collaboration between Cal/EPA and US 
EPA Region IX.  The Permit Innovations Subcommittee could 
become a valuable vehicle through which Cal/EPA and US EPA 
Region IX program staff might build long term working 
relationships.  We strongly suggest that Cal/EPA pursue a MOA 
with US EPA (rather than a Project XL exemption) to obtain the 
legal authority and flexibility to develop the “second tier” 
permits.  
 
 

B. Process Innovations 
 
 Process Innovations is a separate but related initiative 
with the shared goals of: 1) significant improvements in 
environmental performance; and 2) clearly defined, 
environmental indicators to measure those improvements 
in environmental performance.  In the short term, Process 
Innovations will focus on refining the Cal/EPA Strategic Vision, 
the BDOs Strategic Plans and the EPIC Indicators so that all 
three may be used as an internal administrative and budget tool 
to measure the effectiveness of individual programs and 
approaches.  In the long term, Process Innovations will serve as 
an Inter-BDO and Inter-Agency policy board to develop cross-
media strategies and implement new approaches for state, 
regional and local government agencies to address currently 
unregulated environmental problems. 
 
 The Innovations Executive Committee 
 
 In the near term, Process Innovations will focus on 
internal cross-media and inter-BDO reforms at Cal/EPA.  An 
Innovations Executive Committee consisting of senior level 
management from Cal/EPA, the six BDOs, regional and local 
environmental agencies will oversee the activities of all of the 
Innovations Initiatives, including Process Innovations.  
Representatives of other California state agencies such as 
CalTrans and the Department of Resources should be invited to 
participate on the Executive Committee and in the long term, 
these other state Agencies will likely play a more prominent role 
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on the Executive Committee.  Eventually, it may be appropriate 
to invite US EPA Region IX to participate in the Process 
Innovations, but in the near term, US EPA is likely not to be as 
interested in internal administrative and budget reforms at 
Cal/EPA. 
 
 The Innovations Executive Committee will supervise all 
of the activities of the Innovations Initiatives.  As the focus of 
Process Innovations shifts from internal budget and 
administrative issues to broader questions of environmental 
policy, the role of the other state Agencies will increase.  We 
recommend that the membership of the Innovations Executive 
Committee be broad from the outset to help establish long term 
working relationships.41

 
 

 Near-Term Process Innovations 
 
 In the near term (1 - 3 years), Process Innovations will 
focus on internal administrative and budget initiatives within 
Cal/EPA and the BDOs and will serve more as a management 
tool than the other two Innovations.  In general, the BDO 
Strategic Plans, the Cal/EPA Strategic Vision and the EPIC 
Indicators will guide the Process Innovations Initiative.42

                                            
41  On June 23, 2002 Governor Jane Swift of Massachusetts signed 

Executive Order No. 438 creating a “State Sustainability Program.”  
Although we do not recommend all of the findings and purposes 
contained in Executive Order No. 438, its membership list may serve 
as a model for the long term composition of an Innovations 
Executive Committee in California.  The Executive Order created a 
state “Sustainability Council” that includes the Massachusetts:  

  In the 
short term, the highest priority activity of Process Innovations 

 
 Executive Office for Administration and Finance 
 Executive Office of Environmental Affairs 
 Executive Office of Health and Human Services 
 Executive Office of Public Safety 
 Executive Office of Transportation and Construction 
 Board of Higher Education 
 Department of Corrections 
 Department of Environmental Management 

   Department of Environmental Protection  
   Department of Public Health 
 Division of Capital Asset Management 
 Division of Energy Resources 
 Massachusetts Highway Department  
   Metropolitan District Commission 
 Office of Technical Assistance 

         Operational Services Division 

 
42  This White Paper assumes that the Strategic Vision, the Strategic 
Plans and EPIC Indicators are  “living” or “working” documents that will be 
further developed and refined at least every two years. 
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will be to fully integrate the BDO Strategic Plans, the Cal/EPA 
Strategic Vision and the EPIC Indicators so that project and 
program proposals can be directly connected to environmental 
results.  This will help Cal/EPA, the BDOs, the legislature and 
stakeholders prioritize scarce funding and resources on those 
activities that have the greatest potential to benefit the 
environment.43

 
   

 Proposals for new projects or programs will be required 
to describe in detail how the project or program will achieve the 
goals and objectives specified in the strategic plans and 
whether the EPIC Indicators will measure any resulting 
environmental benefits.  Existing programs will have a much 
better chance of continued funding if they can demonstrate 
environmental benefits as measured by the EPIC Indicators.44

 

  
Process Innovations will also help focus budget and staff 
resources on those programs within Cal/EPA that have the 
greatest potential to be duplicated or adopted by other BDOs.  
Process Innovations will help draw the attention of legislators, 
the Governor’s Office and the public to those more efficient and 
effective programs that can move California towards new and 
improved ways to meet environmental challenges.   

 An Annual “State of the Environment Report” 
 
 A second near term focus of Process Innovations will be 
the preparation of an annual “State of the Environment” Report 
for California.  This effort should be closely coordinated with 
ongoing information technology initiatives at Cal/EPA (IDEA, 
                                            
43  Although funding sources vary among the programs within Cal/EPA 

and the six BDOs, funding for many programs within Cal/EPA are 
derived from dedicated fees and taxes.  In the short term, Process 
Innovations will have some authority to make recommendations on 
the use of general funds for Cal/EPA.  In the long term, Process 
Innovations should be granted broader budget authority.  

 
44  The Process Innovations should not blindly or inflexibly apply these 

principles, as there are many programs that may not have a direct 
nexus with the EPIC Indicators.  It would be very difficult, for 
example, to link word processing or computer training programs to a 
direct environmental benefit.  A common sense approach to 
implementing the Process Innovations Initiative would not 
necessarily lead to a ban on all word processing or computer training 
programs simply because the EPIC Indicators cannot measure the 
direct environmental benefits of those programs. 
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EPIC Indicators) and US EPA (Performance Indicators).  This 
effort should also benefit from a variety of non-profit initiatives 
(such as the Pew Center on Global Climate Change) that are 
working to identify global climate change indicators. 
  
 The State of the Environment Report will serve several 
important policy goals.  First, the Report will summarize the 
progress made by Cal/EPA vis-à-vis the EPIC Indicators.  
Second, the Report will provide an excellent vehicle for annual 
public education campaigns on the most critical environmental 
issues facing California.  This will help focus attention and 
funding on the most pressing environmental issues.  Third, the 
Report will help identify those environmental problems that are 
caused by under-regulated or unregulated activities or 
contaminants.  For example, the Report could document annual 
losses in habitat or forest areas or increases in CO2 emissions 
in California.  Over the long term, this “trend identifying” function 
may prove to be the most important role of the annual Report. 
 

Improving State, Regional and Local Agency 
Coordination 

 
 California has a long history of relying on a diverse and 
varied set of state, regional and local government agencies to 
develop and enforce environmental policy.  In 1999, the 
California Legislature passed AB 1102 which addressed some 
of the coordination issues on the enforcement side..  This White 
Paper assumes that this attempt to better coordinate 
enforcement will continue and that the Compliance Innovations 
described below will support that effort.  However, we believe 
that the Innovations Executive Committee should be 
responsible for future efforts to improve the coordination of 
environmental policy at the state, regional and local levels.   
 
 In the long term, this “coordinating” role may be the most 
critical function of Process Innovations.  This is because, over 
time, we believe that transportation planning, economic 
development strategy and environmental planning will need to 
become more fully integrated to ensure success.   
 
 In the long term (3 - 10 years), the Process Innovations 
initiative holds out the potential for truly transforming the way in 
which Cal/EPA, the BDOs, the California Resources Agency, 
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regional and local governments do business.  Process 
Innovations will not only identify key “sustainability” indicators of 
health and progress, but will make additional and accessible 
information available to the public on a facility, local and 
regional level.  Process Innovations initiative will play a pivotal 
role in identifying new local, regional and state methods and 
partnerships designed to protect those areas of the environment 
that are not currently regulated. 
 
 Defining the Debate at the State Level 
 
 During our interviews with Cal/EPA program managers in 
June 2002, we found that there are a variety of innovative 
proposals under development in each of the BDOs, but that 
many of them are not connected (either to each other or to a 
common theme).  We believe that the Cal/EPA Secretary’s 
Office plays its most powerful role when it is able to “set the 
terms of the debate.”    
 
 We recommend that the Innovations Executive 
Committee become the focal point for setting the general terms 
of the debate on environmental among federal, state and local 
agencies.  We believe that over time, the Executive Committee 
should become a forum and focal point for innovative ideas and 
reforms. 45

 
 

 Two examples from the Water Board may be illustrative.  
First, currently - facilities submit reports of discharges permitted 
through the NPDES program in hard copy.  An inordinate 
amount of staff time is spent pouring through those reports to 
detect violations.  The Water Board has proposed that this 
process be automated with new technology that would free up 
staff time that could, among other things, be better spent 
analyzing when and in which industries NPDES violations are 
occurring so that those industries could be brought into 
compliance (voluntarily or involuntarily) more rapidly. 
 
 This process by which previously mundane tasks can be 
automated with new technologies should be pursued in all of the 
BDOs.  Unfortunately, the legislature has cut this initiative from 

                                            
45  Indeed, we might have labeled this the “Reinventing Environmental 

Government” initiative in another administration.   
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the Water Board’s budget, but this is an idea that could be 
brought to an inter-BDO group serving under the Process 
Innovation umbrella for further review and refinement in other 
program areas.  The Innovations Executive Committee would 
be an excellent forum or championing this type of initiative in the 
Legislature and the Governor’s Office.  
 
 Second, the Regional Water Board in the San Francisco 
area has recently concluded that all of the reductions in mercury 
discharges required under the NPDES program for all of the 
NPDES permit holders in the Bay area would not amount to a 
fraction of the amount of mercury that is currently being 
discharged from an abandoned mine that feeds millions of 
gallons of groundwater into the Bay.  Currently, there is no 
mechanism or entity with which a regional water plan can be 
developed (and negotiated with US EPA) to put in place some 
real reductions in the currently unregulated abandoned mine 
discharge.  We envision the “Permit Innovations” program to be 
the rallying point for common sense, “outside of the box” 
proposals like this in the near term at Cal/EPA.  Perhaps more 
importantly, with US EPA Region IX participating in Process 
Innovations, this type of proposal might be easier to negotiate 
given pre-existing working relationships.  
 

Implementation of Cross-Media and Cross-BDO 
Initiatives 

 
 The Process Innovations will also help focus budget and 
staff resources on those programs within Cal/EPA that have the 
greatest potential to yield significant cross-media environmental 
benefits and which are most likely to be duplicated or adopted 
by other BDOs.  By defining specific program goals tied to a 
more fully developed and refined set of environmental and 
performance indicators, Cal/EPA and the BDOs will be better 
able to prioritize new innovative cross-media programs and 
approaches.  The Innovations Executive Committee will be a 
truly “cross-media” and “cross-Agency” working group. 
 
 “Do What We Do, Not Just What We Say” 
 
 In the long term, one of the most powerful environmental 
messages of the Innovations Initiative will be to lead the private 
sector by example.  By establishing an inter-Agency Executive 
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Committee, the Innovations Initiative will be able to integrate 
environmental, transportation, land use and economic 
development planning.  By setting the highest standards for the 
manner in which state government agencies consume energy, 
by re-use Brownfields for office space, encourage the use of 
mass transit by locating office along mass transportations 
corridors, develop market demand for renewable energy by 
purchasing green power and generally changing the way the 
agencies “do business,” the Innovations Executive Committee 
will set an example for the private sector to follow.  This would 
be a far more powerful message than simply legislating 
standards for “moving beyond” current standards of 
environmental protection.    
 
 In the long term, many of the initiatives of Process 
Innovations will require new legislative authority.  In the short 
term, new legislation will not be necessary and we recommend 
that the Governor create the Innovations Executive Committee 
with an Executive Order. 
  

C. Compliance Innovations 
 
 The third part of the Innovations Initiative is Compliance 
Innovations.  More than any of the other initiatives, Compliance 
Innovations will build upon programs that are already underway 
at Cal/EPA.  Like the Permit Innovations Initiative, the 
Compliance Innovations Initiative will supplement rather than 
replace the current enforcement and compliance regulatory 
framework.  The Compliance Innovations Initiative will be 
designed to be consistent with and build upon the progress 
achieved at Cal/EPA’s Office of Deputy Secretary for Law 
Enforcement and Counsel through implementation of Assembly 
Bill 1102 (1999). 
 
 The Compliance Innovations Subcommittee  
 
 Like Permit Innovations, Compliance Innovations will 
have a Subcommittee of program staff and management from 
Cal/EPA and the six BDOs.  In addition, we recommend that the 
Compliance Innovations Subcommittee include program staff 
from regional and local enforcement offices.  We also 
recommend that the Cal/EPA Deputy Secretary for Law 
Enforcement and Counsel serve on the Subcommittee.  In the 
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long term, it may be appropriate to invite the California Attorney 
General’s Office to participate on the Subcommittee. 
 
 Overview of Permit Innovations 
 
 In general, Permit Innovations will focus on three 
separate but related initiatives.  First, Compliance Innovations 
will add a new dimension to enforcement techniques at Cal/EPA 
and the BDOs.  The Compliance Initiative will borrow from 
successful Pollution Prevention programs in California and other 
states and focus on helping businesses “move into and then 
beyond compliance” by providing training and outreach on an 
industry-specific basis on best practices in environmental and 
energy management systems.  Compliance Innovations will 
take a cross-media approach and help to institutionalize 
pollution prevention outreach programs in all of the BDOs.   
 
 Although the initial contact with an industry sector will 
focus on the potential cost savings available through better 
environmental and energy management practices, a successful 
partnership will eventually result in the development of a full 
“checklist” of industry specific, best energy and waste 
management practices to help participants move “beyond 
compliance.”  These industry specific “checklists” and training 
materials will be developed with input from all of the BDOs 
within Cal/EPA.   
 
 Second, the Compliance Innovations initiative will work to 
simplify and standardize the reporting requirements of various 
state and federal environmental programs.  The focus of this 
effort is to make sure that data are shared in the most efficient 
and meaningful ways.  Facility inspections and required data 
submissions will become more efficient and productive for both 
the facility and the regulating agency.  A special emphasis will 
be placed on technologies to assist in the analyses of reported 
data, and dialogue between inspectors and the regulated 
community on the format of data submissions.  This second 
focus of the Compliance Innovations program will build on the 
current data collection and management efforts already in 
progress at Cal/EPA and US EPA.  Please note that this portion 
of Compliance Innovations is separate from and independent of 
the establishment of “baseline data” for participants in Permit 
Innovations.  Although lessons learned from both efforts should 
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be shared, the target audience of this Compliance Innovations 
effort will be much broader.  
 
 Third, the Compliance Innovations program will develop 
a program to prioritize the frequency of inspection visits based 
upon compliance histories and participation in pollution 
prevention initiatives.  This part of the Compliance Innovations 
initiative will allow “industry leaders” who are in compliance with 
all relevant statutes to be placed on a lower priority for 
inspections.  As will be explained in greater detail below, this 
third part of Compliance Innovations will implement some of the 
recommendations of Malcolm Sparrow in California.  This 
initiative will be separate from and independent of the Permit 
Innovations Initiative described above. 
 
 Although Compliance Innovations shares the goals of 
Permit Innovations, the two Initiatives are not directly related.  
The target audience of Permit Innovations is smaller - industry 
leaders that want to move “beyond compliance.”  In comparison, 
the target audience of Compliance Innovations is very broad - 
small and large businesses that need assistance in either 
coming into full compliance or moving beyond compliance.  For 
example, unlike Permit Innovations, Compliance Innovations 
participants will not have to certify that they have been in 
substantial compliance with all applicable environmental 
regulations for three years.  
 
 Expanding Pollution Prevention at Cal/EPA   
 
 The Pollution Prevention Initiative within the Compliance 
Innovations may be the most straightforward of all of the 
Innovations programs.  The goal will be to improve and refine 
current successful pollution prevention initiatives in DTSC and 
expand those programs into the other BDOs. 
 
 In the near term, the Compliance Innovations 
Subcommittee will review and analyze successful pollution 
prevention programs at DTSC and recommend methods for 
duplicating similar programs in other BDOs.  At the same time, 
the Subcommittee will propose methods by which Cal/EPA and 
the BDOs can measure the results of the Pollution Prevention 
Initiative.  As with the other Initiatives, the reporting 
requirements for the Pollution Prevention Initiative should be 
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kept as simple as possible and should be compatible with 
Cal/EPA information technology. 
 
 Although tracking the number of pollution prevention 
training programs conducted or training videos distributed are 
important measures of success, we recommend that the 
Compliance Innovations also track actual data on reductions of 
emissions and hazardous waste disposal of the businesses and 
organizations trained in Cal/EPA’s pollution prevention 
programs.  
 
 The Pollution Prevention Initiative will be a voluntary 
program.  Cal/EPA should make it clear from the outset that this 
is a program that will remain voluntary.  Businesses and 
industry organizations either will or will not participate based 
upon the value they place on the effectiveness of the training 
and the financial incentives available for implementing a 
pollution prevention program. 
 
 One example from DTSC may be illustrative.  DTSC 
began an outreach program to locally owned car dealerships 
and repair service shops in 2001.  The initial outreach to car 
dealers and service shops was informal and was based 
primarily on discussing methods by which dealerships could 
save money and energy costs by adopting DTSC’s pollution 
prevention practices.  Although DTSC program staff made it 
clear that they would have to cite dealerships for violations they 
observed during on site visits, the initial training 
discussions/training sessions at the dealerships were not 
focused on enforcement. 
 
 The initial visits were very successful as DTSC’s advice 
on energy use, storage and use of solvents and hazardous 
chemicals and recycling was well received, in large part, 
because it helped lower operating costs at the dealerships and 
service shops.  Eventually, Honda of America jointly produced a 
training video with DTSC that it distributed to all of its California 
dealerships.  DTSC believes that these training programs lead 
directly to significant reductions in energy use and hazardous 
waste disposal at participating dealerships. 
 
 One of the elements of the DTSC training was the 
development of industry specific “compliance checklist.”  This 
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enabled dealerships to determine on their own whether their 
everyday practices and procedures were in accordance with the 
latest environmental regulations.  Many dealerships found this 
to be helpful both for learning new developments in 
environmental regulations, but perhaps more importantly for 
training new staff members the appropriate cleaning and 
disposal procedures.  The “compliance checklist” was designed 
to make certain that the dealerships were “in compliance” 
before the pollution prevention training could help them move 
“beyond compliance.” 
 
 The Compliance Innovations Subcommittee should focus 
its attention on two pollutions prevention projects in the short 
term: 1) developing additional outreach and training materials 
for other industry sectors using the car dealership training as a 
model; and 2) developing performance indicators to determine 
whether the pollution prevention training is working at both the 
facility and industry sector level. 
 
 Standardization of Data Submissions 
 
 A second focus of the Compliance Innovations will be to 
build upon the current information technology initiatives at 
Cal/EPA (IDEA, EPIC and others) to simplify, standardize and 
better coordinate the data reporting requirements for 
businesses.  This information initiative will require the long term 
attention of the Compliance Innovations Subcommittee and 
should involve the participation of US EPA Region IX..   
 
 There are multiple reporting requirements for businesses 
under state, federal and local environmental laws.  A variety of 
statutes require businesses to submit information in different 
forms and formats, but in many instances the information 
contained in these duplicate reports is the same.  In addition, 
the schedule for submitting the data varies from program to 
program.  For example under California’s Proposition 65 and 
the federal Clean Air Act, Right to Know Act, RCRA and Toxic 
Substances Control Act (TOSCA), businesses file a variety of 
reports on a variety of schedules. 
 
 Business groups typically raise this issue as an example 
of one of the problems of the so-called “command and control” 
regulatory system.  The argument is that one program does not 
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know what the other program is doing, and so each program 
wants the information on its own schedule (which may be 
dictated by statute) and in its own format.  Business groups 
argue that this approach ignores common sense, increases the 
cost of compliance and does not lead to better environmental 
performance.   
 
 All three of those arguments may be true and may alone 
justify reforming the reporting requirements at Cal/EPA and the 
BDOs.  However, we believe there are other important reasons 
to utilize emerging technologies to simplify and standardize 
reporting requirements - arguments that are often not made by 
the regulated community.  We believe that simplified reporting 
requirements would enhance Cal/EPA ability to analyze the 
data received and would encourage cross-media analysis of 
facility-by-facility environmental performance.  
 
 US EPA and participating states (including California) 
recognize the potential of a simplified data reporting approach 
are currently supporting the development of the National 
Environmental Information Exchange Network (NEIEN).  
California's IDEA Project focuses on the development of 
exchanges between databases within the BDOs of Cal/EPA, 
USEPA, local and regional environmental regulatory agencies, 
and eventually, other states. 
 
 The first phase of IDEA is the conceptual design of a 
system of data exchanges intended to enhance Cal/EPA's 
opportunity to view the environment across environmental 
media rather than through the lenses of individual media 
programs.  The cross media element of the project is the central 
theme of the project.46

 
  

 In the arena of enforcement and inspections, both may 
become easier for Cal/EPA when the information available is 
cross-media in nature and can be manipulated electronically for 
analysis.  As a result, we believe the Compliance Innovations 
Subcommittee should work on three data related areas in the 
near term: 
 

                                            
46  Phase 1 of the IDEA Project is funded entirely by a grant from the 

USEPA One Stop Program. 
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• Simplifying reporting requirements by identifying 
and eliminating overlap between programs (and 
combining reports where possible); 

 
• Streamlining filings by standardizing filings 

between programs; and  
 

• Establishing data forms consistent with the data 
standards being developed by the National 
Environmental Data Standards Council (supported 
and promoted by the NEIEN and IDEA project). 

 
 We believe that there are information technology 
solutions to each of these issues.  For example, a business 
could submit all of the data in on standardized report and the 
Cal/EPA programs could simply pull up the data relevant to their 
program in a prescribed sub set of fields. 
 
 We recommend that the Compliance Innovations 
Subcommittee enlist small and large businesses and trade 
organizations to participate on an Advisory Committee.  The 
motivation for businesses to participate would be the 
simplification and standardization of reporting requirements.  
However, Cal/EPA should make it clear that the advantage of 
using technology to “simplify” data submission filings will also 
lead to more analysis of the data submitted. 
 
 Prioritization of Enforcement  
 
 Over a decade ago, some local police departments 
discovered a new paradigm in the field of law enforcement.  The 
new approach called for less reliance on responding to incidents 
of law-breaking and more attention, instead, to detecting and 
deterring violations before they occurred, especially though 
community outreach, encouraging the community to become 
involved in crime control itself, and attempting to remedy 
conditions encouraging or leading to law-breaking before-the-
fact. 
 

As Malcolm K. Sparrow, a former policeman now 
teaching at Harvard’s Kennedy School of Government, noticed, 
regulators in such diverse fields as environmental enforcement 
and tax collection were soon undertaking the same sort of 
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restructuring as policing had experienced.  Sparrow observed 
that a wide range of government agencies – those that, like 
policing, “deliver obligations” rather than delivering services – 
were ill-suited to the “customer service” mentality sweeping the 
political world under the rubric of “reinventing government.” 
 
 Sparrow also found that, as had been the case with the 
police before them, those involved in traditional regulatory and 
enforcement activities were strongly resistant to the new 
paradigm.  Sparrow and others have described “a classic 
enforcement mentality, built upon the fundamental assumption 
that a ruthless and efficient investigation and enforcement 
capability will produce compliance through the mechanism of 
deterrence.  Senior IRS officials refer to it as ‘the blind 
assumption theory’ around which their work has been built for 
the past several decades.”47

 
 

 Sparrow focuses most of his discussion of the reason, 
and need, for a change in perspective on resource constraints:  
“There are too many violators, too many laws to be enforced 
and not enough resources to get the job done.”48  “[F]ull 
enforcement is arguably an impossible and even utopian goal, 
not least because of insufficient resources.”49  For instance, in 
tax collection, despite a $100+-billion gap between taxes due 
and taxes paid, “the deficits are scattered over such a broad 
range of taxpayer categories that pursuing individual 
enforcement actions would not, in most cases, be cost-effective.  
Hence the need for the IRS to develop a strategic focus to 
enforcement efforts, an effective targeting capability, and a 
broad range of responses to noncompliance patterns.”50

                                            
47  M. Sparrow, IMPOSING DUTIES: GOVERNMENT’S CHANGING APPROACH 

TO COMPLIANCE (Praeger 1994), pp. ix. 

  In 
sum, the primary reason for reform is not philosophical rejection 
of the traditional enforcement approach.  Instead, it is the 
practical recognition that enforcement will always be imperfect 
because there will never be an inspector at every discharge 

 
48  Id.   
 
49  B. Hunter, COMPLIANCE: REGULATION AND ENVIRONMENT (Oxford 
1997), at 244.   
 
50  M. Sparrow, IMPOSING DUTIES, at xxi.   
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pipe all the time and thus regulators must search for ways to 
use scarce resources most efficiently and effectively. 
 
 Academic developments – most notably in the field of 
policing – have also driven this change in focus, however.  Even 
at the same time as the rising popularity of “zero-tolerance” 
approaches – originally promoted by such thinkers as Daniel 
Patrick Moynihan and James Q. Wilson – which argued for 
tough enforcement measures against even the smallest acts of 
deviancy in order to maintain social order and deter the 
development of larger (and more costly to control) pathologies, 
researchers and practitioners in criminal justice have 
increasingly focused on two complementary changes in 
policing:   
 

(1) preventive, service-oriented approaches – 
generally known as “community policing” or 
“problem-oriented policing” – produce more cost-
effective reductions in criminal activity than 
traditional reactive, enforcement-oriented 
approaches, and  

 
(2) recognizing that, since the vast majority of 

individuals are not offenders and the vast majority 
of offenses are committed by a small minority of 
serial offenders, targeting enforcement action 
more intensively on those identified as, or likely to 
be, serious offenders produces greater reductions 
in crime and does so more cost-effectively.   

 
Since the new approaches to compliance are generally 

dismissed by enforcers as unrealistic and ineffectual because 
“soft,” it is important that they originated and have proven 
themselves in the field of law enforcement – probably the least 
“soft” area of compliance delivery – and been, after that, most 
assiduously pursued in the field of tax enforcement (as in 
Washington State), where governments have an interest in the 
highest levels of compliance.  As Bridget Hutter, who has 
studied environmental enforcement in Britain, writes, “The view 
that conformity to the law may be a matter of negotiation 
between enforcement officials and those they control is not one 
that we would necessarily expect to command instant 
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recognition.  Yet it is an approach that some would argue is 
embedded in the history of law enforcement.”51

 
   

 If one starts with the criminal law enforcement insight that 
the vast majority of individuals are not offenders – at least 
where some basic enforcement structure exists to maintain 
the minimal likelihood of detection and punishment – and 
that finite resources argue for focusing most intensively upon 
the worst offenders or likely offenders, the general contours of a 
more intelligent enforcement-and-compliance regime follows.   
 

For starters, as Hutter observes, “Agencies cease 
promulgating the myth of complete coverage and begin asking 
what is feasible, what is most important, and what presents the 
greatest risks.”  They also come to regard criminal prosecution 
as just one tool among many, to be used in the context of a 
coherent strategy designed to procure compliance. 
 

When the job of environmental regulator is redefined in 
that way, measurement of job success must also be redefined – 
from “productivity” to “effectiveness.”  For instance, “Under an 
enforcement model, “the number of prosecutions initiated may 
be regarded as both a sign of success and as an indicator of 
work undertaken.”52

 

  Where compliance is the goal, however, 
the number of prosecutions is a measure of failure, not success.  
In fact, measures of agency activity – including budgets, 
personnel, actions taken, and the like – tell us little about 
whether the agency’s objectives are actually being achieved, 
something it is essential to know in order to understand the 
most effective way to target resources.  Regulatory agencies 
pursuing more effective compliance strategies therefore de-
emphasize productivity measures in favor of measures of 
effectiveness; for instance, Hutter found that British regulators 
began to set agency objectives in terms of “environmental 
quality” – but then had trouble picking appropriate measures. 

 The difficulty of designing meaningful measures is a 
significant hurdle to changing bureaucratic behavior and 
focusing resources on the most effective actions.  Defining the 
                                            
51  B. Hutter, op. cit., at 13. 
 
52  B. Hutter, op. cit., at 15. 
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actual activity of regulators becomes much more complex as an 
agency shifts its focus to compliance, leading, in Sparrow’s 
words, to “a new regulatory craftsmanship, which brings with it 
the ability to specify risk concentrations, problem areas, or 
patterns of noncompliance, and to design interventions that 
effectively control or reduce them.  In other words, to pick 
important problems and fix them.”53

 
 

Compliance Innovations will incorporate the following 
approaches to enforcement efforts at Cal/EPA:  
 

• Emphasizing risk assessment and prioritization. 
 

• Redefining the unit of work from “incident” or 
“violation” to “pattern” or “problem” or “risk.” 

 
• Adoption of a “project mentality” to deal with 

problems nominated for attention. 
 

• Breaking down traditional functional divisions – 
and thus cross-training field engineers, heralding 
the arrival of convenient “single-point-of-contact” 
service for industrial managers. 

 
• Distributing resources appropriately between 

proactive and reactive work:  On the one hand, 
integrating reactive and proactive operations 
without losing the impetus for adoption of a 
proactive stance; on the other, developing robust 
proactive and preventive capabilities without 
decimating the organization’s capacity to respond 
effectively to genuine emergencies. 

 
 

                                            
53  M. Sparrow, THE REGULATORY CRAFT, at 9. 
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VI.  Organization Chart for the Innovations 
Initiative 

 
 As discussed in Section IV above, one of the lessons 
learned from programs at the federal level and in other states 
was that high level executive participation is a critical success 
factor.  The Innovations Initiative will not succeed without the 
participation of the highest levels of management of Cal/EPA 
and the BDOs.   
 
 We recommend that three Subcommittees work under 
the direction of the Innovations Executive Committee.  Two of 
these three “working subcommittees,” the Permit Innovations 
Subcommittee and the Compliance Innovations Subcommittee 
should establish Advisory Committees comprised of 
representatives of business, environmental groups, community 
groups, legislators and the academic community. 
 
The following is a summary of the proposed Committees:   
 

 
 
 Innovations Executive Committee  
 

Innovations Executive  
Committee 

Permit Innovations  
Subcommittee 

Process Innovations  
Subcommittee 

Compliance Innovations  
Subcommittee 

  Advisory Committee Advisory Committee 
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 Comprised of senior level management from Cal/EPA 
and the BDOs; participation by other California state agencies 
(such as resources and transportation), US EPA Region IX and 
legislative staff is highly recommended.  This Committee will 
oversee the work of the three Subcommittees. 
 
 Permit Innovations Subcommittee 
 
 Comprised of program staff from Cal/EPA and the BDOs; 
participation by regional and local government agencies is 
highly recommended.  The Permit Innovations Subcommittee 
should have an Advisory Committee consisting of business 
groups, environmental groups, non-profits, community groups, 
academics and legislative staff to provide comments and 
recommendations. 
 
 Process Innovations Subcommittee 
 
 Comprised of senior level management from Cal/EPA 
and the BDOs; participation by other California state agencies in 
the long term is highly recommended.  The Process Innovations 
Subcommittee should not have an Advisory Committee.  
 
 Compliance Innovations Subcommittee 
 
 Comprised of program staff from the Cal/EPA Office of 
Deputy Secretary for Law Enforcement and Counsel, the BDOs 
and US EPA Region IX; participation by regional and local 
government agencies is highly recommended.  The Compliance 
Innovations Subcommittee should have an Advisory 
Committee consisting of business groups, environmental 
groups, non-profits, information technology experts and 
legislative staff to provide comments and recommendations. 
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